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Now comes the defendant, by and through his counsel, and moves the Court to sever his trial from that of any co-defendants and to try his case separately.  In support of the motion the defendant show unto the court:

I.

This defendants case must be tried separately because there are one or more out-of-court statements of a co-defendant which make reference to him but are not admissible against him and which cannot be effectively redacted so as not to prejudice him.  N.C.G.S. 15A-927 (c)(1).  See also Gray v. Maryland,       U.S.      , 140 L.Ed.2d 294 (1998) and Lilly v. Virginia, 67 U.S.L.W. 4435 (June 10, 1999).

II.

This defendants case must be tried separately to promote a fair determination of the guilt or innocence of the defendant.  N.C.G.S. 15A-927 (c)(2).

III.

This defendants case must be tried separately as his defenses at trial will be antagonistic with those of the co-defendants.

IV.

Moreover should a capital sentencing phase of this trial ever become necessary, the North Carolina Supreme Court has made it very clear that punishments of co-defendants are not relevant to the decision of punishment for another defendant.  See, for example, State v. Irwin, 304 N.C. 93, 282 S.E.2d 439 (1981); State v. Ward, 338 N.C. 64, 449 S.E.2d 709 (1994); State v. McLaughlin, 341 N.C. 426, 462 S.E.2d 1 (1995); State v. Gardner, 340 N.C. 573, 459 S.E.2d 718 (1995); and State v. Goode, 341 N.C. 513, 461 S.E. 2d 631 (1995).  As the Court reiterated in State v. Sidden, 346 N.C. 218, 491 S.E.2d 225 (1997), . . . we have repeatedly held that a co-defendants sentence for the same murder is irrelevant in the sentencing proceedings. (p. 231)

Wherefore, defendant respectfully requests that this Court order that he be tried separately.  Further, defendant respectfully requests that should the Court be inclined to deny this motion he be allowed to make a specific, detailed showing of necessity ex parte and on the record, as any further showing would require that the undersigned counsel disclose confidential and privileged information from their client and other sources, to which the State is not entitled.
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