	STATE OF NORTH CAROLINA
	IN THE GENERAL COURT OF JUSTICE

	COUNTY OF XXXX
	

SUPERIOR COURT DIVISION

	
	

	PETITONER
	)
	

	
	)
	

	v.
	)
	WRIT OF HABEAS CORPUS

	
	)
	

	XXXX XXXXX   SHERIFF, 
	)
	

	XXX  COUNTY
	)
	


PETITION FOR  WRIT OF HABEAS CORPUS

PARTIES


The above named Respondent is the Sheriff, or the head official of the XXXX  County Jail located in XXXX, North Carolina and is thus subject to the jurisdiction of this Honorable Court. 


The Petitioner, Defendant Name, is an inmate in the XXXX County Jail who is unlawfully and illegally detained by the above named Respondent for more than 48 hours after her relatives posted bond. 

BRIEF STATEMENT OF THE CASE

1. 


The reason for Petitioner’s continued unlawful detention by Respondent is that he has had an Immigration Detainer lodged against him by Immigrations and Customs Enforcement/U.S. Department of Homeland Security, hereinafter “D.H.S.”  A copy of the detainer itself against the Plaintiff himself is currently unavailable to counsel. However, the jail records which have been viewed by counsel indicate that there is a detainer lodged against Petitioner, and a sample Immigration Detainer-Notice of Action Form I-247 (Rev.08/2/10) is attached to this Petition as Petitioner’s Exhibit “A.”

2. 


The Petitioner has been incarcerated in the XXXX  County Jail long since February 13 , 2011 when he was arrested for Driving Under the Influence. A bond was paid on February 15, 2011 at about 7:30 p.m. in the amount of  $3000.00.  

3.

The express terms of the federal regulation setting forth the temporal limitations of detainers lodged by the U.S. Department of Homeland Security, as stated in the detainer itself, are that “Federal Regulations (8 CFR 287.77) require that you detain the alien for a period not to exceed 48 hours, (excluding Saturdays, Sundays, and Federal holidays) in order to provide adequate time for ICE to assume custody of the alien.” (See Exhibit A - emphasis added).  

4.

Petitioner is being detained only due to the immigration detainer which is preventing his release. However, as shown above and as expressly set forth in Exhibit “A,” the detainer under its express terms is no longer valid since more than forty-eight hours have passed since the bond was posted as of the filing of this Petition.  Further the State’s penal interest in holding Petitioner in custody has been replaced by the posting of a bond on February 15, 2011 to insure his appearance in State Court.  Therefore, there is no authority on the part of the state to continue to hold him in detention.

5.


Petitioner prays that this Honorable Court grant his Writ of Habeas Corpus pursuant to the North Carolina Constitution Const., art. 1, s. 18; Rev., s. 1819; C.S., s. 2203 and N.C.G.S Chapter 17 Article 1-6 instanter and to order a hearing on this matter.








Respectfully submitted, 

________________________








Martin M. Rosenbluth







Counsel for Petitioner








NC. Bar No. 38467







P.O. Box 926








Durham, NC 27702






Phone: 919-251-5078







	STATE OF NORTH CAROLINA
	IN THE GENERAL COURT OF JUSTICE

	COUNTY OF XXXX
	SUPERIOR COURT DIVISION

	
	


	PETITONER
	)
	

	
	)
	

	v.
	)
	AFFADAVIT

	
	)
	

	XXXX XXXX  SHERIFF, 
	)
	

	WAKE COUNTY
	)
	


I, Defendant Name, being duly sworn, declare that the following is true:

1.  The Petitioner has been incarcerated in the XXXX County Jail long since February 12, 2011 when he was arrested for Driving Under the Influence. 

2. A bond was paid on February 15, 2011 at about 7:30 a.m.. in the amount of $3000.00. 


This the 17th day of February 2011.







Defendant Name, Affiant

Sworn to and subscribed before me

this 17th of February 2011.

	STATE OF NORTH CAROLINA
	IN THE GENERAL COURT OF JUSTICE

	COUNTY OF WAKE
	SUPERIOR COURT DIVISION

	
	


	PETITONER
	)
	

	
	)
	

	v.
	)
	WRIT OF HABEAS CORPUS

	
	)
	

	XXXX XXXX  SHERIFF, 
	)
	

	XXXX  COUNTY
	)
	


ORDER

To the Respondents:


The petition filed in this cause by Defendant Name on February 17th 2011 and designated “Petition for Writ of Habeas Corpus” is allowed as follows:  Petitioner shall be brought before a judge of the Superior Court for a hearing pursuant to N.C. Gen. Stat. 17-32 to determine the legality of petitioner’s confinement.  


By order of the Court this the February 17, 2011.


Given under my hand and official signature, this 17th day of February 2011 









_______________________









Judge, Superior Court


	STATE OF NORTH CAROLINA
	IN THE GENERAL COURT OF JUSTICE

	COUNTY OF WAKE
	SUPERIOR COURT DIVISION

	
	


	PETITONER
	)
	

	
	)
	

	v.
	)
	WRIT OF HABEAS CORPUS

	
	)
	ORDER FOR

	XXXX XXXX  SHERIFF, 
	)
	IMMEDIATE RELEASE

	XXXX COUNTY
	)
	



The records of this court show that the Petitioner’s, Defendant Name,  Bond was paid on February 11, 2011.  Petitioner was subject to a detainer lodged by the United States Department of Homeland Security requiring the Sheriff of XXXX County to maintain custody of an undocumented alien for a period not to exceed 48 hours in order to permit assumption of custody.


More than 48 hours has passed since the time the Petitioner fulfilled his current obligations to XXX  County.  He has petitioned this Court for his release.  Holding Petitioner in custody more than 48 hours after the payment of bond on February 15, 2011 will result in his unlawful confinement.  He is currently unlawfully confined.  The Sheriff of XXX County is ordered to immediately release the Petitioner from custody.


So ordered at __:____ P.M. on this, the 17th day of February 2011.









_______________________









Judge, Superior Court




