STATE OF NORTH CAROLINA                   IN THE GENERAL COURT OF JUSTICE

                                                                          SUPERIOR COURT DIVISION

COUNTY OF FORSYTH

           09CRS ____; 09CRS______
STATE OF NORTH CAROLINA                  )

                                                                         )

                      V.                                               )       MOTION TO SUPPRESS
                                                                         )

 _____________,



 )

                          Defendant.                              )

NOW COMES the defendant, by and through his attorney, and moves this Court  pursuant to the 4th, 5th 6th, and 14th Amendments of the United States Constitution; Article I §§ 19, 20, and 23; and North Carolina General Statutes 15A-971 et. seq. and 15A-284.50 et. seq., to suppress both the in-court and out-of-court identification by witnesses in this matter who have previously been involved in a “show up” procedure seeking identification of the defendant by said witnesses, as such identification procedures were so unnecessarily suggestive as to create a substantial likelihood of irreparable misidentification and were further obtained in deliberate disregard of the identification procedures required by the Eyewitness Identification Reform Act.  As a result any in-court identification would not be independent in origin from the impermissible out-of-court identification.  In support of this motion, the defendant, shows unto the Court as follows:

1. The defendant is this case is charged with: ______________.
2. At the defendant’s trial, from the State’s discovery, it appears likely the State will attempt to elicit from one or more witnesses an in court identification of the defendant as the perpetrator of the crimes charged.

3. At the defendant’s trial, from the State’s discovery, it further appears likely the State will attempt to elicit from one or more witnesses testimony regarding their identification of the defendant as the perpetrator of the crimes charged from an earlier out of court identification procedure commonly referred to as a “show up identification”.

4. The “show up” identification procedure conducted with witnesses in this matter consisted of bringing each such witness to a location where the defendant was detained in law enforcement custody and asking each such witness if the person clearly detained in police custody, that being the defendant, is the person who the witness believes to be involved in the crimes charged.  No other individuals were with or around the defendant at the time and the attention of each such witness was focused by law enforcement officers solely on the defendant.
5.  On March 1, 2008 the Eyewitness Identification Reform Act, set forth in N.C.G.S. §15A-284.50 et seq became law in North Carolina.  The avowed purpose of the act as codified in  N.C.G.S. §15A-284.51 was declared as follows: “The purpose of this Article is to help solve crime, convict the guilty, and exonerate the innocent in criminal proceedings by improving procedures for eyewitness identification of suspects”.
6. The police “show up” procedure does not comply with or confirm to any of the identification procedures contained in the Act.  The Act further states in N.C.G.S. §15A-284.52(b) “Line ups conducted by State, county, and other local law enforcement officers shall meet all of the following requirements.”  The statute is not discretionary and none of the procedures utilized in the act are contained in the present police “show up” procedure as employed in this case.  The act in essence requires that any person asked to make a possible suspect identification be required to look at a minimum of six pictures or persons displayed to them sequentially by a person with no knowledge of the case and that the pictures or persons displayed in addition to the defendant match as closely as possible any prior description of the suspect as provided by the witness and also ensuring that the defendant does not “unduly stand out from the fillers”.
7. Witnesses taking part in the show up procedure in this case were directed to view only a single person clearly being held in police custody and such viewing occurred at night under poorly lit conditions and while the defendant was restrained and surrounded by uniformed armed police officers.
Prior to the legislature’s enactment of the Eyewitness Identification Reform Act, the North Carolina Supreme Court had previously criticized the practice of show ups as “inherently suggestive and unnecessary” State v. Turner, 305 N.C. 356, 364, 289 S.E.2d 368, 373 (1982).  To determine whether such a procedure violated a defendant’s right to due process, prior to the legislature’s enactment of N.C.G.S. §15A-284.50 et seq., and required suppression , our Supreme Court adopted the following test: 
In evaluating  [*6] the propriety of a show-up identification under the Due Process Clause, this Court must determine if the totality of the surrounding circumstances created a "substantial likelihood of irreparable misidentification" by the witness. Id. "An unnecessarily suggestive show-up identification does not create a substantial likelihood of misidentification where under the totality of the circumstances surrounding the crime, the identification possesses sufficient aspects of reliability." Id. The reliability of a show-up identification is determined by examining the following five factors: (1) the opportunity of the witness to view the criminal at the time of the crime, (2) the witness' degree of attention, (3) the accuracy of the witness' prior description of the criminal, (4) the level of certainty demonstrated at the confrontation, and (5) the time between the crime and confrontation. State v. Powell, 321 N.C. 364, 369, 364 S.E.2d 332, 335 (1988).


The test as set forth in Powell should now be considered in light of the Legislature’s action in attempting to improve the accuracy of eyewitness identifications conducted in the far less prejudicial settings of a photo line up or live line up situation.  From the Legislature’s own stated purpose in the adoption of the Eyewitness Identification Reform Act, even using relatively neutral previous line up procedures there has been a frequent likelihood of “substantial likelihood of irreparable misidentification” from those procedures.  How much greater is such substantial likelihood from the highly charged atmosphere of a crime scene where a witness is directed to look at a single individual in custody.

However, evening applying the five factor test set forth in Powell to the facts of this case results in the a clear determination that under the totality of the circumstances there is a “substantial likelihood of irreparable misidentification” and suppression is thereby required.


The five factors as applied in this case show as follows:
(1) The opportunity of the witness to view the criminal at the time of the crime.  In this case the two witnesses were at a 2nd story hotel room looking down in to a parking lot at approximately 9 PM when it was dark and they had no particular reason to be attracted to the person below.  They were also at least 100 feet from the person they were viewing,
(2) The witness' degree of attention.  As described above the witnesses had no reason to pay close attention to the person until they apparently saw him running from the hotel entrance and at that time they only observed him for several seconds.

(3) The accuracy of the witness' prior description of the criminal.  The only description reported by officers prior to the show up being conducted is a black male wearing a jean jacket and a blue ski mask.

(4) The level of certainty demonstrated at the confrontation.  Both witnesses had told officers they could identify the truck and the suspect prior to being taken to the show up.  They were transported together by Officer ____ and as they approached the scene they both identified the truck as being the vehicle they had seen and they then both identified the defendant as the suspect they had seen.  They never got out of the police car and there is no indication of how close they were driven or what the lighting conditions were.  However, it was at least sometime past 9:20 PM at night.  The desk clerk who had been the one robbed and who had interacted with the suspect in a lighted area for some period of time had been previously transported to the scene by Officer ______ but had been unable to identify either the defendant or the suspect.

(5) The time between the crime and confrontation. The robbery was reported at 8:54 PM on _____, 2009.  The show up procedure, although no time is reported in the discovery, must have occurred no less than 30 minutes later, simply from the events reported in the discovery which proceed the conducting of the second show up where the identification was made.
Based on an analysis of the totality of the circumstances in this case and taking into consideration the Legislature’s enactment of the Eyewitness Identification Reform Act and the purposes behind it’s adoption, as well as considering the fact that the Act had been in effect for more than a year at the time this investigation was undertaken, the show up identifications made in this case must be suppressed as there is “substantial likelihood of irreparable misidentification”.  The affidavit of counsel in support of this motion is attached hereto and incorporated by reference.


If for any reason the Court determines that suppression is not an appropriate remedy in this case then the defendant pursuant to N.C.G.S. §15A-284.52(d)(2) & (3), requests permission of the Court to elicit from law enforcement testimony that the requirements of the Eyewitness Identification Reform Act were not complied with in this case and the defendant further requests the Court to instruct the jury in the jury charge that the jury may consider credible evidence of non compliance with the Act in evaluating the reliability of eyewitness identification.  The defendant will tender in writing an appropriate jury instruction regarding this request. 
Respectfully submitted, this the ___ day of October 09.





     ________________________________

Paul M. James, III

Assistant Public Defender

Forsyth County

Suite 400, 8 West Third Street

Winston-Salem, NC  27101

(336) 761-2510

N.C. Bar #13212


CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served this paper (Defendant's Motion to Suppress) in the above-entitled action upon all other parties to this cause by hand delivering a copy hereof to the Office of the Forsyth County District Attorney properly addressed to:

_________________
Assistant District Attorney

Seventh Floor

Forsyth County Hall of Justice

Winston-Salem, NC  27101

This, the _____ day of October 09.

__________________________________

Paul James

NORTH CAROLINA
)


IN THE GENERAL COURT OF JUSTICE

)


SUPERIOR COURT DIVISION

FORSYTH COUNTY
)



   Case#

STATE OF NORTH CAROLINA  )

vs.



)

AFFIDAVIT IN SUPPORT OF

)

  MOTION TO SUPPRESS

_________,       


)

Defendant 

Now comes counsel for the defendant, and makes the following affidavit.

The affiant saith thus:

That I have reviewed the State’s discovery file in this matter, including the reports of the involved law enforcement officers contained therein, and that further I have interviewed the defendant and otherwise investigated this matter.  Based upon information developed from the aforementioned sources and upon information and belief, the facts as set forth below have caused me to determine that the “show up” identification procedures conducted in this case violate the defendant’s due process right to a fundamentally fair trial in that they create a “substantial likelihood of irreparable misidentification” and further that said procedures were conducted by law enforcement officers in complete disregard of the statutory procedures established in the Eyewitness Identification Reform Act to insure fundamentally fair identification procedures and said Act was in effect and the law of North Carolina at the time the “show up” procedures were conducted in this case.  These procedures resulted in evidence now sought to be used against the defendant, and the use of such evidence is unlawful and unconstitutional under both the U.S. and North Carolina Constitutions.  The facts which support this belief are set forth in the motion to which this affidavit is attached and are incorporated herein as if fully set forth..

The foregoing 1 page of text comprising the body of counsel’s affidavit is incorporated by reference with the motion to suppress filed in this matter. 
Respectfully submitted, this the _____ day of October 09.

________________________________

Paul James

Sworn to and subscribed before me

this the _____ day of October 09.

_____________________________________

Notary Public

My commission expires:

_____________________
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