NORTH CAROLINA
)



IN THE GENERAL COURT OF JUSTICE

)



SUPERIOR COURT DIVISION

_______ COUNTY
)


   
FILE NO. 
STATE OF NORTH CAROLINA
)

)

vs.



)

 

)

MOTION TO DISMISS

)

WARRANT 

NDEFENDANT,


)

Defendant.

Now comes the defendant, NDEFENDANT, by and through counsel, and requests pursuant to N.C.G.S. 15A-924(a)(5) & (e) and 15A-954(a)(10) & (c) that the Court dismiss the charge from the warrant in the above referenced caption for failure to charge an offense as prescribed in G.S. 15A-924(a)(5) and required under G.S. 15A-924(e).  In support of this motion the defendant shows unto the Court as follows:

1.  The warrant states that the defendant "did unlawfully, willfully, and intentionally cause a public disturbance at 500 Green St. by engaging in yelling and cursing in the street.  G.S. 14-288.4(a)(2)".

2.  The statute states that the elements of the offense for a violation of N.C.G.S. §14-288.4(a)(2) are: "Disorderly conduct is a public disturbance intentionally caused by any person who: (2) Makes or uses any utterance, gesture, display or abusive language which is intended and plainly likely to provoke violent retaliation and thereby cause a breach of the peace;
3.
N.C.G.S. §15A-924(a)(5) requires that a criminal pleading must "contain:...(5) A plain and concise factual statement in each count which, without allegations of an evidentiary nature, asserts facts supporting every element of a criminal offense and the defendant's commission thereof with sufficient precision clearly to apprise the defendant or defendants of the conduct which is the subject of the accusation." 

4.
The warrant fails to state that the defendant made utterances or gestures which were intended and plainly likely to provoke violent retaliation and thereby cause a breach of the peace.  This is an element of the crime charged which the warrant does not charge in violation of N.C.G.S. §15A-924(a)(5).

WHEREFOR, for the foregoing reasons the defendant respectfully requests that this Court dismiss Count I of the indictment in the above referenced case pursuant to N.C. G.S. 15A-924(e).

This, the _____ day of __________, 20__.

_________________________________

APDName

Assistant Public Defender

[ADDRESS]

CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served this paper (Defendant's Motion to Dismiss) in the above-entitled action upon all other parties to this cause by hand delivering a copy hereof to the Office of the ________ County District Attorney properly addressed to:

ADAName

Assistant District Attorney

[ADDRESS]
This, the ___ day of ____________, 20__.

__________________________________

APDName

