NORTH CAROLINA
)


IN THE GENERAL COURT OF JUSTICE

)


SUPERIOR COURT DIVISION

_______ COUNTY
)


FILE NO.
STATE OF NORTH CAROLINA
)

vs.



)

 

)

MOTION TO DISMISS

)

PROBATION VIOLATION 

___________________,
)

AND FOR IMMEDIATE HEARING

Defendant.


DUE TO UNLAWFUL DETENTION

Now comes the defendant, [INSERT], by and through counsel, and requests pursuant to N.C.G.S. 15A-1344(f)(2) and the authority of State v. Bryant, 361 N.C. 100, 637 S.E.2d 532 (Copy attached), that the Court dismiss  the above referenced probation violation now holding the defendant in custody on the grounds that the Court lacks jurisdiction to hear the matter.  In support of this motion the defendant shows unto the Court as follows:

1. The defendant was placed on probation on July 21, 2003 for a period of 36 months.

2. Said period, without extension, terminated on July 21, 2006.

3. Although there are two subsequent orders modifying the terms of defendant’s probation in the court file, neither order extend the period of probation.

4. The report alleging the defendant violated his probation and which is now before the Court was taken out on June 23, 2006 and filed timely on June 27, 2006.

5. The violation report was served on the defendant on June 27, 2006.

6. However, the violation report itself and the clerk’s minutes in the file indicate that the initial hearing in this matter was scheduled for July 31, 2006 and that no other hearing was set and rescheduled before this date.

7. The date of July 31, 2006 is ten days beyond the period of probation and pursuant to NCGS §15A-1344(f)(2) and State v. Bryant, 361 N.C. 100, 637 S.E.2d 532, unless the State can prove beyond a reasonable doubt that reasonable efforts to hold the hearing within the probation period were made, the Court lacks jurisdiction to hear the matter and the probation violation must be dismissed.
8. Assuming the Court file accurately reflects the status of the case an immediate hearing is required as the defendant is now unlawfully confined pursuant to a matter in which the Court lacks subject matter jurisdiction. 
WHEREFORE, for the foregoing reasons the defendant respectfully requests that this Court immediately dismiss the probation violation now lodged against the defendant and order his release from custody.

Respectfully submitted, this the [DATE].

________________________________

[ATTORNEY]
[ADDRESS]

CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served this paper (Defendant's Motion to Dismiss Probation Violation) in the above-entitled action upon all other parties to this cause by hand delivering a copy hereof to the Office of the _________ County District Attorney properly addressed to:

[DISTRICT ATTORNEY]
[ADDRESS]

This, the [DATE].

__________________________________

[ATTORNEY]
