STATE OF NORTH CAROLINA                              IN THE GENERAL COURT OF JUSTICE

COUNTY OF DURHAM                                                 SUPERIOR COURT DIVISION

STATE OF NORTH CAROLINA  

                                      MOTION TO DISMISS:

V.                                                                       



 SPEEDY TRIAL

                                                                                                     














VIOLATION

                      Defendant                 

______________________________________________________________________________

NOW COMES ___________ by and through his attorney, Shannon A. Tucker, and 

respectfully moves the Court for dismissal of the above-captioned charge, pursuant to N.C.G.S. 

15A-954(a)(3), the Sixth Amendment to the Constitution of the United States of America, and 

Section Eighteen of Article I of the North Carolina Constitution. In support of said Motion, the 

Defendant shows unto the Court the following:

1. That on October 11, 1994, a warrant was issued for the Defendant’s arrest, charging 

him with committing Common Law Robbery upon _____________, by taking $750.00

2. That the alleged date of said offense is October 10, 1994.

3. That the Defendant was not served with said warrant until January 28, 1998, over three 

years and three months after the date the offense allegedly occurred.

4. That the failure to serve the Defendant with said warrant in a timely fashion was 

through no fault of his own, as he was incarcerated in the North Carolina Department of 

Corrections, and thus was easily accessible to the charging officer and the District Attorney’s 

Office.

5. That “the fact that the accused is in prison serving time for another offense does not 

mitigate against his right to a speedy trial”,  State v. Johnson, 3 N.C. App. 420 (1969).

6. That the Defendant believes said warrant was purposely held until he had served his sentence and was released from prison, in an attempt to oppress, harass and punish him further.

7. That the Defendant was given a first appearance on this charge and was appointed to 

the Office of the Public Defender. The undersigned attorney filed a Request for a Probable Cause 

Hearing to be held on the Defendant’s court date, February 13, 1998. No such hearing was held, 

and the case was continued until March 13, 1998.

8. That the undersigned attorney filed a Request for a Probable Cause Hearing to be held 

on March 13, 1998. No such hearing was held, and the case was continued to June 5, 1998. 

9. That the undersigned attorney filed a Request for a Probable Cause Hearing to be held 

on June 5, 1998. No such hearing was held, and the charge was dismissed in District Court by 

Assistant District Atttorney___________, acting on behalf of Assistant District Attorney ____________.

10. That the Defendant was indicted on the above-captioned charge on June 29, 1998.

11. That the Defendant entered a plea of Not Guilty to this charge in Superior Court on 

October 21, 1998.

12. That the Defendant’s case was not calendared for trial until the week of February 8, 

1999, almost four months later. Said case was not reached. The Defendant was incarcerated in the 

Wake County Jail.

13. That the Defendant’s case was not calendared for trial again until the week of July 19, 

1999, over five months later. Said case was not reached.  

14. That the Defendant’s case was not calendared for trial again until the week of 

September 20, 1999, two months later. Said case was placed #3 in the Trial Order.

15. That it has been nearly five years since this offense allegedly occurred, twenty months 

since the Defendant’s arrest, and eleven months since the Defendant pled Not Guilty to this 

charge.

16. That “the constitutional right to a speedy trial is designed to prohibit arbitrary and 

oppressive delays which might be caused by the fault of the prosecution,” State v. Johnson, 3 

N.C. Ap. 420 (1969). 

17. That “a showing of a particularly lengthy delay establishes a prima facie case that the 

delay was due to the neglect or wilfulness of the prosecution and requires the State to offer 

evidence fully explaining the reasons for the delay, sufficient to rebut the prima facie showing”,  

State v. Chaplin, 122 N.C. App. 659 (1996). 

18. That as a result of the extensive delay in the arrest and prosecution of the above-

captioned case, the defendant has been prejudiced by an inability to adequately assist his defense 

attorney in preparation for his trial. Nor has she been able to locate any possible witnesses for the 

defense. 

WHEREFORE, for the above-cited reasons, the Defendant moves that this Honorable 

Court dismiss the charge against him for the reasons cited above.

This the ___ day of September, 1999.

                                                                                           ______________________________

                                                                                             Shannon A. Tucker

                                                                                             Attorney for Defendant

