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Now comes the Defendant pursuant to N.C.G.S. 15A-1415(b)(8) and moves this Court for an Order granting appropriate relief from the imposition of an improper sentence imposed upon him from the judgment in this matter. In support of this motion Defendant shows unto the Court as follows.

1. On March 12, 2002 the defendant was convicted of the Class F felony of trafficking in cocaine more than 28 g but less than 200 g.  The mandatory sentence for this Class F felony was 70 months minimum to 84 months maximum active incarceration, barring any finding by the Court that Defendant had been of substantial assistance. 

2. Defendant was found to have provided substantial assistance by the Court and the Court sentenced the defendant to a term of 60 months minimum to 81 months maximum, suspended on probationary conditions, based on the substantial assistance and thereby permissibly departing from the mandatory fixed range sentence.

3. Defendant was later found to have violated his probation and the suspended sentence was invoked.

4. Defendant contends the sentence is improper in that the corresponding maximum range for the sentence was incorrectly calculated.  The Court in sentencing selected the minimum sentence range as 60 months.  From this minimum the Court should then have selected a corresponding maximum.  The error came in using the Class A-E felony chart in establishing the maximum.  The Class A-E felony chart maximum ranges are generated on the formula taking the selected minimum, adding 20% of that minimum plus 9 months to determine the corresponding maximum.  However, for all felonies in the F-I range the formula determination is based on taking the minimum term and adding 20% of that to find the maximum, not adding an additional nine months.

5. Although defendant’s minimum sentence term was beyond the level listed as authorized for Class F felonies, the actual charge is still a Class F felony and the sentencing range for an I-F felony should be applied.  The actual mandatory sentence for Class F trafficking in cocaine clearly demonstrates this.  The mandatory maximum sentence of 84 months is exactly the minimum of 70 months plus 20% of seventy months.  If the range were from the A-E felonies it would be 70 months minimum to 93 months maximum or an additional 20% plus nine months.

Wherefore Defendant moves this Court to amend his sentence in this matter to a sentence of 60 months minimum to 72 months maximum, less any pre-trial credit, which has been presently calculated by the clerk to be 310 days.  
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