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STATE OF NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE


COUNTY OF ORANGE



         DISTRICT COURT DIVISION








   

 17 SPC 002









*****************************************

IN THE MATTER OF:


)







)

RON RESPONDENT



)

*****************************************

MOTION TO DISMISS

*****************************************

NOW COMES Ron Respondent, by and through counsel, and moves this Court to dismiss the above-captioned case.  In support of this motion, Mr. Respondent shows the following:

STATEMENT OF THE FACTS

1. On January 1, 2017, a petition and affidavit were presented to an Orange County magistrate alleging that Mr. Respondent was mentally ill and dangerous to himself.  The same day, a magistrate found that there were reasonable grounds to believe the facts alleged in the petition were true and issued a custody order for Mr. Respondent.

2. A psychologist examined Mr. Respondent on January 2, 2017 and issued a report stating that Mr. Respondent was mentally ill and dangerous to himself.

3. A psychiatrist then examined Mr. Respondent on January 5, 2017 and issued a report stating that Mr. Respondent was mentally ill and dangerous to himself.

4. The clerk then scheduled a commitment hearing for January 11, 2017.  The clerk also assigned the following file number to the case: 17 SPC 001.

5. On January 11, 2017, the petition in 17 SPC 001 was dismissed by this Court because the psychologist and psychiatrist were not available to testify against Mr. Respondent at the January 11, 2017 hearing (or state other reason: i.e., because the affidavit was insufficient, because the petition was otherwise invalid, because the facility failed to follow some other procedural requirement).  However, on the same day, the psychiatrist filed a new petition alleging that Mr. Respondent was mentally ill and dangerous to himself.  A magistrate subsequently found reasonable grounds to believe the facts alleged in the new petition were true and issued a custody order for Mr. Respondent.  The clerk assigned the following file number to the case: 17 SPC 002.  The clerk also scheduled a commitment hearing in 17 SPC 002 for January 21, 2017.
ARGUMENT

6. This Court should dismiss the new petition filed against Mr. Respondent in 17 SPC 002 because allowing the facility to proceed on the new petition would constitute an end-run around the procedures in Chapter 122C of the North Carolina General Statutes and violate Mr. Respondent’s right to due process under N.C. Const. art. I, § 19 and U.S. Const. amend. XIV.  

7. First, the procedures in Chapter 122C require strict adherence. Our courts have made clear that because involuntary commitment is a “drastic remedy, it is encumbent upon all [who] use it to do so with care and exactness.”  In re Ingram, 74 N.C. App. 579, 580 (1985). To that end, the procedures in Chapter 122C “must be followed diligently.” In re Hernandez, 46 N.C. App. 265, 267 (1980).  When a psychiatrist or eligible psychologist serves a report upon the clerk recommending inpatient commitment, the clerk “shall” schedule a commitment hearing.  N.C. Gen. Stat. § 122C-264(b). The hearing “shall” then be held “within 10 days of the day the respondent is taken into law enforcement custody . . . .”  N.C. Gen. Stat. § 122C-268(a). “[U]se of the language ‘shall’ is a mandate to trial judges” and the failure of a judge to comply with a statutory mandate “is reversible error.”  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001).  Here, the failure to hold a hearing on the petition in 17 SPC 001 because of the unavailability of the psychologist or psychiatrist (or state other reason) violated the statutory mandate that the commitment hearing be held within 10 days of the respondent being taken into custody.  By filing a new petition based on grounds substantially similar to those in the first petition, the facility granted itself a de facto continuance without following the procedures outlined in § 122C-268(a).  Mr. Respondent was deprived of his liberty during the pendency of both petitions.  “Although the lack of flexibility provided in the statute may impose hardship on the State, the plain language of the statute, until amended, must control.” In re Jacobs, 38 N.C. App. 573, 576, 248 S.E.2d 448, 450 (1978).

8. Second, the lack of any hearing within 10 days of Mr. Respondent being taken into custody violated his right to due process.  Involuntary confinement in a mental health facility necessarily entails a “massive curtailment of liberty,” Humphrey v. Cady, 405 U.S. 504, 509, 31 L. Ed. 2d 394, 402 (1972), that cannot be accomplished without “due process protection.”  Addington v. Texas, 441 U.S. 418, 426, 60 L. Ed. 2d 323, 300-31 (1979).  Under N.C. Gen. Stat. § 122C-2, treatment must be provided to respondents “in ways consistent with the dignity, rights, and responsibilities of all North Carolina citizens.”  According to N.C. Gen. Stat. § 122C-201, “[a]ll admissions and commitments shall be accomplished under conditions that protect the dignity and constitutional rights of the individual.”  N.C. Gen. Stat. § 122C-201.  Allowing the facility to pursue a new petition against Mr. Respondent without holding a hearing 10 days after he was taken into custody would violate Mr. Respondent’s right to due process and deprive him of the protections that Chapter 122C affords respondents.

WHEREFORE, for the above reasons, Mr. Respondent respectfully requests that this Court dismiss the petition in 17 SPC 002 with prejudice and order such other relief as is just and proper.
Respectfully submitted, this the 15th day of January, 2017.
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Attorney at Law
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Chapel Hill, NC  27516
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I hereby certify that a copy of the foregoing motion was served on Ms. Jane Doe, 123 Main Street, Chapel Hill, North Carolina 27516, by deposit in the United States mail, first-class and postage prepaid.
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