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)    DEFENDANT’S MOTION 
)    TO STRIKE THE DEATH 

v.



)    PENALTY BASED ON HIS 

)    SEVERE MENTAL ILLNESS
DEFENDANT




)    

COMES NOW the Defendant, _______________, through counsel, and asks this Court to strike the death penalty and impose a sentence of life imprisonment without parole.  This motion is made under the Fifth, Sixth, Eighth, and Fourteenth Amendments to the U.S. Constitution and Article I, §§ 19 and 27.

INTRODUCTION

Defendant has a documented history of severe mental illness.  He has been diagnosed with __________________, and his history of mental illness dates back decades/to childhood/. Defendant is so severely mentally ill that imposing a sentence of death would violate federal and state constitutional provisions of due process and forbidding cruel and unusual punishments. For the reasons set out below, this Court should bar the State from pursuing the death penalty.

ARGUMENT

I. 
The Eighth and Fourteenth Amendments forbid the execution of the    severely mentally ill.


Defendant’s serious mental illnesses substantially impair him in a way that, diminishes his personal culpability.
  Despite his severe mental illness, the State seeks a death sentence against Defendant.  Defendant urges this court to bar a death sentence under an Eighth and Fourteenth Amendments, and Art. 1, § 27 of the North Carolina Constitution.

A. Overview


The Eighth Amendment states that “excessive bail shall not be required, no excessive fines imposed, nor cruel and unusual punishments inflicted.” This requirement applies to the states through the Fourteenth Amendment.
  Further, the North Carolina Constitution, Article I, § 27 requires that “Excessive bail shall not be required, nor excessive fines imposed, nor cruel or unusual punishments inflicted.” 


These provisions prevent the imposition of a punishment to a particular class of individuals, even where the punishment would be applicable to the general population at large, when the punishment would be disproportionate to the offender’s culpability.


When deciding whether the Eighth Amendment forbids capital prosecution in a particular circumstance, the Court engages in a two-step analysis—first, looking to “objective indicia of society’s standards” for a national consensus against the sentencing practice at issue,” and second looking to precedent and “independent judgment” to determine “whether the punishment in question violates the constitution.”


This analysis is most important in death penalty cases. 

“When the law punishes by death, it risks its own sudden descent into brutality, transgressing the constitutional commitment to decency and restraint… For these reasons we have explained that capital punishment must be limited to those offenders who commit a narrow category of the most serious crimes and whose extreme culpability makes them most deserving of execution.”

B. A broad national consensus against the execution of the seriously mentally ill exists and continues to build.

1. There is a growing national consensus against capital prosecution of the seriously mentally ill.


Legislatures across the country have been investigating mental illness and considering legislation to protect people with severe mental illness from the death penalty. 

In 2011, the N.C. House of Representatives passed H659, a bill that would have created a categorical bar to the imposition of the death penalty for people with a severe mental disability.  The Bill never reached a final vote in the Senate. The Bill cites society’s movement towards this standard by stating:

Whereas, leading state and national mental health organizations have called for a prohibition on imposition of the death penalty for persons with a severe mental disability at the time of the commission of the crime; and, whereas, specifically, the American Psychological Association, the American Psychiatric Association, and the National Alliance on Mental Illness have all called for the exclusion of persons with a severe mental disability from the imposition of the death penalty; and, whereas, the American Bar Association recently endorsed the call for the end of the death penalty for persons with a severe mental disability.  Now, therefore, the General Assembly of North Carolina enacts…


Earlier this month, SB668 was introduced in the N.C. Senate.  This bill would likewise bar the imposition of the death penalty on people with severe mental illness.


Connecticut, in 2009, passed legislation barring capital prosecution of the seriously mentally ill.
 Kentucky and Illinois considered similar legislation that year.
 Tennessee considered such legislation in 2011.
 Following recommendations of their Supreme Court, in 2015 Ohio is considering a mental illness exemption.
 

2. The growing national consensus against the death penalty calls for heightened examination of capital procedure in states with the death penalty.


On the more general question, there is broad movement toward the reduction in use of capital punishment. In recent years, nine states — New York (2007), New Jersey (2007), New Mexico (2009), Illinois (2011), Connecticut (2012), Maryland (2013), Delaware (2016), Washington (2018), and New Hampshire (2019) — have abolished the death penalty altogether, bringing the number of states without capital punishment to 21. Legislation to abolish the death penalty has been introduced in a number of additional states.

In other states, official and/or effective moratoriums on the death penalty are in place. Governor ordered moratoriums are in place in California, Colorado, Pennsylvania, and Oregon. Court ordered injunctions against executions are currently in place in Arkansas, California, Kentucky, Louisiana, Montana, Oklahoma, and here, in North Carolina.


Even in the states where the death penalty remains, its use is confined to a minority of counties. Just ten percent of the counties in the United States imposed all the death sentences in the country from 2004 to 2009, and from 2007 to 2009 it was just five percent of the counties.
 The number of death sentences nationwide has dropped by seventy-five percent in the last seventeen years.
 


North Carolina follows a similarly drastic trend. Since 2000, death sentences each year have substantially declined to a point of diminishment.
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In 2016, there was a single death sentence in North Carolina, followed by two years, 2017 and 2018, with no new death sentences, and three new death sentences in 2019.
The very architects of the modern capital punishment scheme have realized its flaws. In 2010, the American Law Institute withdrew its support for the model capital sentencing statute it had drafted citing “intractable institutional and structural obstacles to ensuring a minimally adequate system for administering capital punishment.”
  There is a clear national trend away from the imposition of capital punishment

C. There is broad national and international consensus that the execution of the mentally ill is cruel and inhumane.


The treatment of the mentally ill is consistent with, and in part driven by, innovations in our understanding of psychiatry and its relationship with criminality. While a growing national and international consensus is not dispositive it is “not irrelevant.”


Public support for the death penalty in this country is waning and particularly so for the execution of the seriously mentally ill. In a 2014 poll, conducted by Public Policy Polling, nationwide 58% of people opposed “the death penalty for people with mental illness,” while only 28% supported the death penalty. Opposition was consistent across all regions of the country, across all major political parties (62% of Democrats, 59% of Republicans, and 51% of independents).
 


Numerous national legal, medical, and psychological associations have spoken out against the execution of individuals with severe mental illness. The American Psychological Association, the American Psychiatric Association, Mental Health America, the National Alliance for the Mentally Ill, and the American Bar Association have all passed resolutions urging the exemption of those with serious mental illness from the death penalty.


Internationally, the death penalty has been abolished by law or in practice in one hundred and forty-two countries while only fifty-six retain it. In 2017, the most current year for which data are available, the only countries to execute more people than the U.S. were China, Iran, Saudi Arabia, Iraq, Pakistan, Egypt, and Somalia.

II. `
It is cruel and unusual punishment to execute the seriously mentally ill because their illness renders them less morally culpable, and their execution does not serve any valid penological interests.


The United States Supreme Court has held that the Eighth Amendment compels “[t]he judicial exercise of independent judgment” into the culpability of the offenders at issue in light of their crimes and characteristics, along with the severity of the punishment in question.”
 Even where there is no national consensus on the question of a categorical bar, this independent judgment still applies.


In Graham v. Florida, a case in which life without parole for nonhomicide offenses for children was prohibited, the Court said:

 [t]hirty-seven States as well as the District of Columbia permit sentences of life without parole for a juvenile nonhomicide offender in some circumstances. Federal law also allows for the possibility of life without parole for offenders as young as 13. Relying on this metric, the State and its amici argue that there is no national consensus against the sentencing practice at issue… This argument is incomplete and unavailing.


This analysis is not static — the Eighth Amendment “draws its meaning from the evolving standards of decency that mark the progress of a maturing society.”

The U.S. Supreme Court's evolving death penalty jurisprudence would allow the Court to determine independently that the death penalty, for at least some cases of severe mental illness, would be a disproportionate punishment, and hence cruel and unusual, even in the absence of objective evidence of a changed social norm.

A. Serious mental illness reduces an offender’s personal culpability


Under the reasoning of Atkins and Roper, the seriously mentally ill are not as blameworthy as the average offender. The question of personal moral culpability is central to the Eighth Amendment inquiry because “[c]apital punishment must be limited to those offenders who commit ‘a narrow category of the most serious crimes’ and whose extreme culpability makes them ‘most deserving of execution.’”
 Atkins and Roper recognize that people with an intellectual disability
 and children possess characteristics that lessen their culpability and prevent them from being considered among the “worst” offenders, for whom the death penalty is appropriate.


The seriously mentally ill—like adolescents and people with intellectual disability—have diminished personal culpability such that they are not among those offenders most deserving of execution.
 Atkins and Roper, taken together, broadly point to the major deficits that diminish the culpability: difficulty in rational decision-making and controlling impulses,
 and vulnerability to negative influence and manipulation.
 Roper adds a third consideration: capacity for rehabilitation.
 


Mentally ill defendants, like individuals with intellectual disabilities, have cognitive and behavioral impairments that disrupt logical reasoning and diminish impulse control. In urging that the severely mentally ill be spared execution, the American Psychiatric Association noted that the relevant qualifying disorders are “typically associated with delusions (fixed, clearly false beliefs), hallucinations (clearly erroneous perceptions of reality), extremely disorganized thinking, or very significant disruption of consciousness, memory and perception of the environment.”
 Serious mental illness necessarily includes either substantial impairment of cognitive processing or impulse control. The vulnerability to manipulation and negative influence is common to those with mental illness just as it is to children and people with intellectual disability.
 Finally, similar to juvenile offenders reforming their behavior in the fullness of time, mental illness can often be treated and managed with medication, particularly in a structured environment.

B. The execution of the seriously mentally ill is unconstitutionally disproportionate because it lacks any legitimate penological justification.


In bringing its judgment to bear on the constitutionality of a particular punishment, this Court must assess whether that punishment has a legitimate penological justification. Where a particular punishment “makes no measurable contribution to acceptable goals of punishment,” it will be considered unconstitutional as the “purposeless and needless imposition of pain and suffering.”
 In the death penalty context, there are two penological goals to consider—retribution and deterrence.


The validity of retribution in the context hinges on the culpability of the offender, and “[r]etribution is not proportional if the law’s most severe penalty is imposed on one whose culpability or blameworthiness is diminished, to a substantial degree.”


Similarly, with regard to deterrence, the U.S. Supreme Court has held that where the characteristics of the offender rendering him less culpable would also frustrate the deterrent impact, his execution would be cruel and unusual.

C. Given the parallels between the mentally ill and other individuals exempt from execution, the continued execution of the seriously mentally ill violates the Equal Protection Clause


A capital punishment scheme which permits the execution of the mentally ill while recognizing that evolving standards of decency prevent the execution of people with intellectual disability unconstitutionally deprives the mentally ill of Equal Protection under the law. Where the characteristics that make individuals in those categories exempt from execution are present in another group that is still threatened, the Equal Protection Clause is implicated.


The U.S. Supreme Court has not determined what level of scrutiny should apply to this challenge. Because it would implicate a fundamental right (the right to be free from cruel and unusual punishment) it would be most proper to apply strict scrutiny, regardless of whether the seriously mentally ill are considered a suspect class.


Regardless of the standard applied, capital schemes cannot constitutionally distinguish between the seriously mentally ill and those categories dealt with in Roper and Atkins. The seriously mentally ill are  functionally equivalent to these groups exempted under Roper and Atkins. Evolving standards of decency dictate than the sentencing and execution of the seriously mentally ill, like people with intellectual disability, “is nothing more than the purposeless and needless imposition of pain and suffering.”

III. 
The considerations that underlie the categorical bars to the execution of children and people with intellectual disability apply with equal force to the mentally ill.


The U.S. Supreme Court recognized in Roper and Atkins that there may be many compelling reasons to categorically bar a punishment, rather than relegating the characteristic to the status of a mitigating circumstance. In fact, the argument is far more compelling in the case of the mentally ill.

The brief description of schizophrenic symptoms makes clear that people who suffer from psychosis also have great difficulty in communicating with and understanding others, engaging in logical cost-benefit analysis, and evaluating the consequences of and controlling their behavior… If anything, the delusions, command hallucinations, and disoriented thought process of those who are mentally ill represent greater dysfunction than that experienced by most 'mildly' retarded individuals (the only retarded people likely to commit crime) and by virtually any non-mentally ill teenager.


Here the characteristic that defines the category explicitly turns on offender’s culpability—an offender suffering from severe mental illness is ipso facto less culpable. Defendant urges this Court to recognize that the Constitution bars a sentence of death in his case because severe mental disorder at the time of the offense significantly impaired his capacity to appreciate the nature, consequences or wrongfulness of his conduct, to exercise rational judgment in relation to his conduct, and to conform his conduct to the requirements of the law.

A. Leaving this issue solely in the discretion of penalty-phase juries runs the risk that mental illness will not be accounted for in a constitutionally sufficient manner.


The U.S. Supreme Court expressed concern that, in some cases, juries might inappropriately disregard the mitigation or consider the characteristic in aggravation rather than mitigation.

The differences between juvenile and adult offenders are too marked and well understood to risk allowing a youthful person to receive the death penalty despite insufficient culpability. An unacceptable likelihood exists that the brutality or cold-blooded nature of any particular crime would overpower mitigating arguments based on youth as a matter of course, even where the juvenile offender’s objective immaturity, vulnerability, and lack of true depravity should require a sentence less severe than death. In some cases a defendant's youth may even be counted against him.


The danger is far greater, in the context of offenders suffering from a serious mental illness, that that illness may be used by jurors in aggravation rather than as mitigation. Despite a growing understanding of mental illness, a significant stigma still exists:

[E]vidence has emerged suggesting that mental illness may in fact be construed as an aggravating factor by juries considering the death penalty. In other words, the presence of a serious mental illness may increase the chance that the death penalty will be imposed.

Even more vexing—the proof of a diagnosis of serious mental illness for a capital defendant will often require reference to prejudicial or aggravating facts:

[I]n many cases an offender's mental illness, although presumptively mitigating, might also be directly connected with an aggravating circumstance. For instance, an offender's risk for violence might be the result of mental illness. Similarly, the "heinousness" of the murder might in some way be related to mental disorder ... [There is] voluminous research indicating that jurors often perceive evidence of mental illness as an aggravating circumstance (usually because they believe it correlates with dangerousness), rather than as a mitigating circumstance.

When the characteristics of a condition point simultaneously to reduced culpability and to potentially enhanced future dangerousness, sentencers' deserts-determinations as to members of the class are compromised - skewed in the direction of death when death may not be deserved - and a categorical bar to the death penalty may, therefore, be warranted.

Further, evidence continues to build that capital juries are not well-suited in the face of the overwhelming emotion of a penalty phase presentation to make the sort of technical determination that would exempt the seriously mentally ill from execution. Studies have demonstrated that death-qualified capital juries generally have difficulty considering mitigation and life sentences.

It is not enough that the majority of death states ask juries to consider an offender’s mental illness among a list of statutory mitigating factors.
  Where relegating consideration of the protected characteristic to the status of mitigating factor creates an “unacceptable risk” that the factor will be disregarded, a categorical bar is more appropriate.

B. Like youth and intellectual disability, a defendant’s serious mental illness often undermines the procedural protections necessary to constitutionally apply capital punishment.
The mentally ill possess many of the characteristics that make children and people with intellectual disability less well-protected by constitutionally necessary procedural safeguards. The Atkins Court worried that placing people with intellectual disability through the capital system is likely to “undermine the strength of the procedural protections that our capital jurisprudence steadfastly guards.”
 The Atkins Court explained that people with intellectual disability are at risk in our system because they are more subject to the pressures involved in false confessions, less able to persuasively present mitigation, less able to meaningfully assist counsel, likely to make poor witnesses, and juries may be prejudiced by their demeanor in the courtroom.
 Each of these considerations apply with equal force to the seriously mentally ill.

The challenges that individuals with mental illness have, first in dealing with law enforcement, then working with counsel, and ultimately testifying before a jury, are even greater than the problems experienced by individuals with intellectual disabilities.
 An additional threat to the procedural safeguards necessarily afforded in the capital context, however, is unique to the context of the seriously mentally ill—that mental illness may fuel defendants to actively obstruct the procedural protections countenanced in the modern capital scheme. The risk of this sort of self-sabotage exists at all stages of the process. Such cases have already occurred in North Carolina. Guy LeGrande is a good example.

Serving as his own lawyer, wearing a Superman t-shirt and communicating with Oprah through the television, Guy LeGrande was sentenced to death in 1996 in Stanly County, North Carolina for his role in the murder for hire plot masterminded by the victim’s husband… LeGrande rambled incoherently during his trial, cursed the jury and called them “Antichrists.” In his testimony to the jury, he told them that “[h]ell ain’t deep enough for you people. But you remember when you arrive, say my name, Guy Tobias LeGrande. For I shall be waiting. And each and every one of you will be mine for all eternity. And we shall dance in my father’s house. And you will worship me and proclaim me Lord and master. But for right now, all you so-called good folks can kiss my natural black ass in the showroom of Helig Meyers. Pull the damn switch and shake that groove thing.”

For example, mentally ill defendants may volunteer to waive all appeals and volunteer for execution. Between 1977 and 2005, 106 inmates were executed after waiving their appeals or otherwise volunteering for execution, and seventy-seven percent of those individuals suffered from a documented mental illness.
 Of the states which have carried out post-Gregg executions, eight have exclusively executed volunteers in the last decade or more.
 This trend risks the capital punishment scheme becoming “an instrument for the effectuation of a suicide by a mentally ill man.”

In May of 2013, Mario McNeill, accused of killing a five-year-old child in North Carolina, went against the advice of his legal team and told a judge he would not present any evidence or call witnesses at the penalty phase of his trial. He was sentenced to death.
 In May of 2010, Michael Ryan dismissed his attorneys before the sentencing phase of his trial, saying he wanted a death sentence, but didn’t want to be executed. He stated that being on death row would give him respect from other inmates.
 He was also sentenced to death.  Antwan Anthony was sentenced to death in Pitt County in April of 2016.  Anthony, who suffers from PTSD, was first hospitalized for mental illness at age 10, and had been repeatedly diagnosed with psychosis.


The risks to necessary procedural protections are not limited to condemned prisoners electing to forgo further appeals. Mentally ill defendants engage in self-defeating behavior at all stages of the process.
 Numerous capital defendants with documented mental illnesses have taken the stand at the penalty phase in order to ask the jury to sentence them to death.
 

CONCLUSION


Because Defendant’s capacity is limited in ways that forbid execution under U.S. Supreme Court precedent, Defendant respectfully requests that this Court order that the State be prohibited from proceeding capitally in his case.

Respectfully submitted, this the ____ day of _______________20__.
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_______________________________

Counsel #2
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This the _____ day of _________________20__.
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