	STATE OF NORTH CAROLINA

	IN THE GENERAL COURT OF JUSTICE

	





	SUPERIOR COURT DIVISION

	COUNTY OF ?????   



	FILE NO. ?????

	





	

	STATE OF NORTH CAROLINA
)
	EX PARTE MOTION TO SEAL 

	




)
	PORTIONS OF JUVENILE RECORD

	v.




)
	   

	




)
	 

	??????????



)
	

	




)
	


ADVANCE \d12NOW COMES the defendant, by and through undersigned counsel, and asks the Court to place portions of the defendants juvenile record under seal, and to prohibit disclosure of the sealed material to any party other than the defendant and his appointed counsel.  In support of this Motion, the defendant shows the following:

ADVANCE \d6

ADVANCE \d61.
The defendant was adjudicated delinquent in [county] on [date] for conduct which would be an A through E felony if committed by an adult.

2.
Undersigned counsel have reviewed the defendants Juvenile Record, on file with the Clerk of Superior Court, pertaining to the above delinquency case.

3.
In addition to the materials that are statutorily required to be part of the Juvenile Record, under N.C. Gen. Stat.  7A-675(a), [recodified as 7B-3000(a), effective July 1, 1999], the defendants Juvenile Record also contains the following extraneous and privileged materials: [identify materials to be sealed e.g., 


ADVANCE \d6(a)
school records from _________________ School, for the following academic years;

ADVANCE \d6
ADVANCE \d6(b)
school counselors reports from _________________ School, for the following academic years;


ADVANCE \d6(c)
Department of Social Services Records, pertaining to the defendant and his family, dated _________;


ADVANCE \d6(d)
County Mental Health records, dated


ADVANCE \d6(e)
Medical/psychiatric records pertaining to the juvenile, dated

ADVANCE \d6
ADVANCE \d6(f)
Court counselors reports pertaining to the juvenile, dated


ADVANCE \d6(g)
Division of Youth Services reports, dated


ADVANCE \d6(h)
Probation Officer reports, dated


ADVANCE \d6(i)
Office of Juvenile Justice Records


ADVANCE \d6(j)
Other]

ADVANCE \d124.
The materials listed above are not properly part of the official juvenile record.  See N.C. Gen. Stat.  7A-675(a) (effective until July 1, 1999) or N.C. Gen. Stat.  7B-3000(a) (effective July 1, 1999) (the juvenile record should contain  the juvenile summons, petition, juvenile court orders issued in the case, and motions and documents filed in the case); accord, N.C. Admin. Office of the Courts, Juvenile Justice Procedure (1991) p. 153 (official juvenile records should include court papers, process, and reports that were presented to the juvenile court; official record should exclude notes, investigative documents or reports not filed with the court).

ADVANCE \d125.
The materials listed above are privileged and confidential.  [Note:  There are numerous statutes and administrative regulations requiring that certain records be kept confidential.  Counsel will have to find the particular laws which apply to the records he or she seeks to seal.  If the records are from a state or county agency, they are likely covered by a statute.  If the records are from a private source, such as a hospital or medical practice, check the licensing regulations, or the professional governing boards ethical rules to find confidentiality provisions.  By statute, most of the records listed above are privileged, that is, they are inadmissible as evidence, at least absent special findings by the court.  Below are listed some statutes and regulations which govern the confidentiality of documents often found in juvenile records]

ADVANCE \d12See e.g., N.C. Gen. Stat.  115C-402 (school records confidential); 

ADVANCE \d12N.C. Gen. Stat.  122C-52 (county mental health records confidential); 

ADVANCE \d12N.C. Gen. Stat.  7A-675(b) (effective until July 1, 1999) (court counselors records confidential); N.C. Gen. Stat.  7A-3001 (effective July 1, 1999) (same); 

ADVANCE \d12N.C. Gen. Stat.  7A-544 (effective until July 1, 1999) (DSS records on children in protective custody confidential); N.C. Gen. Stat.  7B-2901 (effective July 1, 1999) (same); 

ADVANCE \d12N.C. Gen. Stat.  7A-652, 675(f) (effective until July 1, 1999) (Division of Youth Services - training school- records confidential); .

ADVANCE \d12N.C. Gen. Stat.  7B-3001(c) (effective July 1, 1999) (Office of Juvenile Justice records confidential);

ADVANCE \d12N.C. Admin. Code tit. 10, ch. 18-S18D.0117 (regulations governing confidentiality of records of all mental health facilities, substance abuse facilities, psychiatric hospitals, and care facilities for disturbed children, which are operated by or contract with the Division of Mental Health, Developmental Disabilities, or Substance Abuse Services);

ADVANCE \d12N.C. Admin. Code tit. 10, ch. 3-S3C.3302, 3903 (confidentiality requirements for medical records from licensed hospitals); 

ADVANCE \d12N.C. Admin. Code tit. 5, ch. 2-S2G.0312 (prison disciplinary records confidential);

ADVANCE \d12N.C. Gen. Stat.  8-53 (doctor-patient privilege); 

ADVANCE \d12N.C. Gen. Stat.  8-53.3 (psychologist-patient privilege); 

ADVANCE \d12N.C. Gen. Stat.  8-53.4 (school counselor privilege); 

ADVANCE \d12N.C. Gen. Stat.  8-53.7 (social worker privilege); 

ADVANCE \d12N.C. Gen. Stat.  8-53.8 (counselor privilege).

ADVANCE \d126..
The defendant does not waive his or her right to the confidentiality of the above listed records.

ADVANCE \d127.
The purpose behind allowing the prosecutor to view the juvenile record is to permit the prosecutor to determine whether defendant has been adjudicated delinquent for a felony which would be an A through E felony if committed by an adult.  N.C. Gen. Stat.  7A-675(a); N.C. Gen. Stat.  7B-3000(b) (effective July 1, 1999).  The prosecutor can make the above determination without viewing the materials which the defendant wishes to have sealed.

ADVANCE \d128.
This Court has the authority to seal the portion of the juvenile file requested by the defendant. N.C. Gen. Stat.  7B-3000(c) (effective July 1, 1999).

ADVANCE \d12WHEREFORE, the defendant respectfully asks the Court to direct the Clerk to seal the documents listed above, which are contained in the defendants juvenile record, and to prohibit any party, other than the defendant and his appointed counsel from inspecting or copying the sealed portion of the record.

ADVANCE \d12 This the _____ day of __________, 200_.

Attorney Name

N. C. State Bar No. _______

Address

Tel:

Fax:

Attorney Name

N. C. State Bar No. _______

Address

Tel:

Fax:

ATTORNEYS FOR DEFENDANT

[Note:  This motion could be filed in Superior Court, or in the District Court, with a Juvenile Judge.  See N.C. Gen. Stat. 7B-3000(c).  The denial of the motion may be immediately appealable to the Court of Appeals, under N.C. Gen. Stat.  7A-27(d), because actions in Juvenile Court are designated as civil actions.  Otherwise, counsel could file a Petition for Discretionary Review in the Supreme Court of North Carolina, requesting immediate review of any order denying the motion.]
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