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STATE OF NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE


COUNTY OF ORANGE



         DISTRICT COURT DIVISION








   

 17 SPC 001









*****************************************

IN THE MATTER OF:


)







)

RON RESPONDENT



)

*****************************************

EX PARTE MOTION FOR FUNDS TO HIRE AN EXPERT
*****************************************

NOW COMES Ron Respondent, by and through counsel, and moves this Court for an ex parte order allowing him to retain the services of a competent and qualified pharmacologist to assist him in preparing for the commitment hearing in this case.  In support of this motion, Mr. Respondent shows the following:

STATEMENT OF THE FACTS

1. On January 1, 2017, a petition and affidavit were presented to an Orange County magistrate alleging that Mr. Respondent was mentally ill and dangerous to himself.  The affidavit was filed by one of Mr. Respondent’s neighbors alleged that Mr. Respondent had frequent mood swings.  According to the petition, Mr. Respondent would appear excited one moment and then, a few minutes later, he would seem anxious and depressed.  The petitioner also stated that Mr. Respondent was not himself and that he feared Mr. Respondent would hurt himself.  Based on the petition, a magistrate found that there were reasonable grounds to believe the facts alleged in the petition were true and issued a custody order for Mr. Respondent.

2. A psychologist examined Mr. Respondent on January 2, 2017 and issued a report stating that Mr. Respondent was mentally ill and dangerous to himself.

3. A psychiatrist then examined Mr. Respondent on January 5, 2017 and issued a report stating that Mr. Respondent was mentally ill and dangerous to himself.

4. The clerk assigned undersigned counsel to represent Mr. Respondent and scheduled a commitment hearing for January 11, 2017.

5. Undersigned counsel reviewed the reports of the two examinations of Mr. Respondent, which indicated that Mr. Respondent was 58 years old and did not have a history of mental illness.  Undersigned counsel also spoke to Mr. Respondent.  He indicated that he was recently diagnosed with arthritis and was prescribed Orapred ODT, a steroid, to treat the condition.  Undersigned then reviewed Orapred ODT in the Physician’s Desk Reference and determined that some of the side effects of the medication include emotional instability, euphoria, mood swings, personality changes, and sensory disturbances.
ARGUMENT

6. This Court should grant this motion and provide funds for undersigned counsel to hire a pharmacologist to review Mr. Respondent’s medical and psychiatric history and the medication he was prescribed for arthritis.  Involuntary confinement in a mental health facility necessarily entails a “massive curtailment of liberty,” Humphrey v. Cady, 405 U.S. 504, 509, 31 L. Ed. 2d 394, 402 (1972), that cannot be accomplished without “due process protection.”  Addington v. Texas, 441 U.S. 418, 426, 60 L. Ed. 2d 323, 300-31 (1979).  As a matter of due process, an indigent person generally has the right to an expert at the State’s expense if he shows (1) that he will be deprived of a fair trial without the expert assistance, or (2) that there is a reasonable likelihood that an expert would materially assist him in the preparation of his case.  Ake v. Oklahoma, 470 U.S. 68, 74, 84 L. Ed. 2d 53, 60 (1985); State v. Ballard, 333 N.C. 515, 518, 428 S.E.2d 178, 180 (1993); see also N.C. Gen. Stat. § 7A-454.  In an involuntary commitment case, an indigent respondent is not entitled to funds for an expert to help the respondent’s attorney understand the testimony of the facility’s experts or to provide expert testimony that commitment is not appropriate.  In re A.N.B., 232 N.C. App. 407, 413, 754 S.E.2d 442, 448 (2014).  Instead, a respondent is entitled to an expert at the State’s expense if he shows that there exists “some particularized reason, outside reasons that would be found in a standard case, why this case required funding an expert for Respondent.”  Id. 
7. In this case, undersigned counsel is not seeking funds to hire an expert for the purpose of understanding the testimony of the facility’s experts or to provide expert testimony that Mr. Respondent generally does not qualify for involuntary commitment.  Rather, undersigned counsel believes that an expert in pharmacology will help him establish that the conduct described in the petition for this case was not the result of mental illness, but was instead the result of side effects of Oprared ODT, the medication that was prescribed for Mr. Respondent’s arthritis.  Mr. Respondent is a 58-year old man without any history of mental illness.  Further, the Physician’s Desk Reference indicates that the medication prescribed to Mr. Respondent has the potential to produce side effects like the mood swings and personality changes described in the petition.  As a result, Mr. Respondent’s need for an expert goes beyond reasons found in a standard case for funding for an expert and warrants the issuance of an order authorizing funds for Mr. Respondent to hire a pharmacologist.  Further, there is a reasonable likelihood that an expert in pharmacology would materially assist Mr. Respondent in the preparation of his case and the lack of such an expert would deprive him of a fair commitment hearing.

8. Should this Court grant this motion, undersigned counsel has secured the services of Dr. _____________, an expert in pharmacology.  Dr. ____________ would assist undersigned counsel by reviewing and analyzing any and all medical and psychiatric records of Mr. Respondent, including copies of medical records of Mr. Respondent’s personal physician, as well as the examination reports in this case.  Dr. __________’s hourly rate is $ ___________ and he expects to spend ___ hours working on this case.  In order to retain ____ hours of his expertise, undersigned counsel therefore requests authorization of funds in the amount of $_________.
9. Undersigned counsel shall seek leave of this Court to request additional funds should Dr. __________ need additional time to work on Mr. Respondent’s case.
WHEREFORE, for the above reasons, Mr. Respondent respectfully requests that this Court grant this motion and authorize funds for expert assistance in this matter.
Respectfully submitted, this the 15th day of January, 2017.






______________________________________________






Ann Attorney






Attorney at Law






123 Main Street






Chapel Hill, NC  27516

CERTIFICATE OF SERVICE


I hereby certify that a copy of the foregoing motion was served on Ms. Jane Doe, 123 Main Street, Chapel Hill, North Carolina 27516, by deposit in the United States mail, first-class and postage prepaid.



This the 15th day of January, 2017.






___________________________________________






Ann Attorney






Attorney at Law
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*****************************************

IN THE MATTER OF:


)







)

RON RESPONDENT



)

*****************************************

ORDER GRANTING FUNDS FOR EXPERT
*****************************************

THIS MATTER, having come on to be heard before the undersigned Judge on the written ex parte motion of the Respondent requesting funds to hire an expert; and

IT APPEARING TO THE COURT that the Respondent is indigent and is entitled to the assistance of an expert at the expense of the State in this case; and

IT APPEARING TO THE COURT that the counsel for the Respondent has shown a particularized need for the retention of an expert, specifically a pharmacologist; 

IT IS, THEREFORE, ORDERED, ADJUDGED and DECREED as FOLLOWS:

1.
The Respondent may retain the services of a pharmacologist in an amount not to exceed $____________ without further order of this Court;

2.
The State of North Carolina shall pay the expert retained by the Respondent pursuant to this authorization; and

3.
The Respondent’s Ex Parte Motion for Funds to Hire an Expert and this Order shall be sealed in the court file and retained for appellate review and shall not be opened except upon order of this Court or an appellate court.

This the _____________ day of __________, 20____.







_____________________________







Presiding District Court Judge
