STATE OF NORTH CAROLINA
   IN THE GENERAL COURT OF JUSTICE

___________COUNTY



    DISTRICT COURT DIVISION






                                                 J  
IN THE MATTER OF:


)







)


 




)
 VERIFIED RULE 60 MOTION







)







)

___________________________________________________________________________


NOW COMES Respondent-Mother and Respondent-Father (collectively, Respondent-Parents) who move the Court pursuant to Rule 60(b)(4) of the North Carolina Rules of Civil Procedure and Bell v. Martin, 43 N.C. App. 134, 258 S.E. 2d. 403 (1979) to relieve them from the Termination of Parental Rights Order entered on ________, 200__ due to lack of subject matter jurisdiction based upon defective summonses and to indicate, by a proper entry in the record, how it would be inclined to rule on this Motion were the Respondent-Parents’ appeal in the North Carolina Court of Appeals not pending.   In support of their motion, Respondent-Mother and Respondent-Father show the Court as follows: 
1. DSS filed a petition to terminate parental rights on _______________.

2. The trial court terminated the parental rights of the Respondent-Parents by order filed ________________.  See Termination of Parental Rights Order attached hereto as Exhibit A and incorporated herein by reference.  
3. Respondent-Mother filed Notice of Appeal on ___________, 200__; Respondent-
Father filed Notice of Appeal on ____________, 200__.   Respondent-Parents’ appeals are currently pending before the North Carolina Court of Appeals in COA09-______. 

4.
While writing their briefs, counsel for the Respondent-Parents found that the summonses filed in this matter did not name the juveniles as respondents in violation of N.C.G.S. 7B-1106(a)(5).  See Summons attached hereto as Exhibit B and incorporated herein by reference.

5.
In light of this Court’s recent decisions in In re K.A.D., ___ N.C. App. ___, 653 S.E.2d 427 (2007); In re A.F.H.-G., ___ N.C.App. ___, 657 S.E.2d 738 (2008); and In re J.T., J.T., A.J., ___ N.C. App. ___, 657 S.E.2d 692 (2008), among others, Respondent-Parents believe that the Court of Appeals would likely reverse the termination of parental rights order and dismiss the petitions and that DSS would likely eventually re-file the petitions with corrected summonses.

WHEREFORE, Respondent-Parents pray the Court for the following relief:

1.
That pursuant to Bell v. Martin, 43 N.C. App. 134, 258 S.E. 2d. 403 (1979), the Court indicate, by a proper entry in the record, how it would be inclined to Rule on this Motion were the Respondent-Parents’ appeal not pending;
2.
That Respondent-Parents be relieved from the Termination of Parental Rights entered on _______________, 200____; 


3.
That Respondent-Parents be granted such other and further relief as the Court 
may deem just and proper in this case.  

This the ____ day of ___________, 200___.       
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