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NOW COMES the defendant, by and through counsel, and respectfully moves the Court pursuant to N.C.G.S. 15A-1231 to give the following jury instruction, should this Court overrule Defendants objection and submit the heinous, atrocious or cruel aggravating circumstance listed in N.C.G.S. 15A-2000(e)(9).

(State ordinal number), was this murder especially heinous, atrocious or cruel?

In this context heinous means extremely wicked or shockingly evil; atrocious means outrageously wicked and vile; and cruel means designed to inflict a high degree of pain with utter indifference to, or even enjoyment of, the suffering of others.  However, it is not enough that this murder be heinous, atrocious or cruel as those terms have just been defined.  This murder must have been especially heinous, atrocious or cruel, and not every murder is especially so.  For this murder to have been especially heinous, atrocious or cruel, any brutality which was involved in it must have exceeded that which is normally present in any killing, or this murder must have been a conscienceless or pitiless crime which was unnecessarily torturous to the victim.  

However, it is not enough for you to find that this murder was especially heinous, atrocious or cruel.  Rather you must find that this defendants conduct was especially heinous, atrocious or cruel.  Not every defendants conduct is especially heinous, atrocious or cruel, even if the crime for which they were convicted was especially heinous, atrocious or cruel.  To find that the individual whose case you are trying displayed conduct that was especially heinous, atrocious or cruel, you must find beyond a reasonable doubt that the brutality displayed by this defendant must have exceeded the type of brutality normally displayed by someone who commits first degree murder or that this defendant personally acted in a conscienceless or pitiless manner and was personally unnecessarily torturous to the victim.  

If you find from the evidence beyond a reasonable doubt both that this murder and this defendants conduct were especially heinous, atrocious or cruel, you would find this aggravating circumstance, and would so indicate by having your foreperson write, Yes, in the space after this aggravating circumstance on the Issues and Recommendation form.  If you do not so find, or have a reasonable doubt as to one or more of these things, you will not find this aggravating circumstance, and will so find by having your foreperson write, No, in that space.  

This the _____ day of __________, 200_.
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