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NOW COMES the defendant, by and through counsel, and requests the Court to give the following jury instruction:  

You may also consider as a mitigating circumstance any residual or lingering doubt you may have about the Defendants guilt, if in fact you have such a doubt.

Lingering or residual doubt differs from reasonable doubt.  You may already found beyond a reasonable doubt that the Defendant is guilty.  Yet, some genuine doubt may still exist.  It may reflect a mere possibility.  It may be the thought of one juror or several.  It is the type of doubt -- the absence of absolute certainty about guilt – that can be a valid reason for not imposing the ultimate and irrevocable penalty of death.

Unless each and every one of you can say with certainty that you do not possess a residual or lingering doubt, then any one or more of you may consider the existence of such a residual doubt as a mitigating circumstance that warrants a sentence of life in prison with parole rather than the death penalty.

AUTHORITY:
United States Constitution: Amendments VI, VIII, XIV

North Carolina Constitution: Article I, Sections 18, 19, 23 and 27

N.C.G.S. 15A-2000(a)(3) and (4)

McKoy v. North Carolina, 108 L.Ed.2d 369 (1990)

State v. McKoy, 327 N.C. 31 (1990)

Lockett v. Ohio, 438 U.S. 586 (1976)

Eddings v. Oklahoma, 455 U.S. 104 (1982)

Smith v. Wainwright, 741 F.2d 1248 (11th Cir. 1983)

  rehearing denied, 747 F.2d 1468 (1984)

Smith v. Balkom, 660 F.2d 573 (5th Cir. Unit B 1981)

  modified 677 F.2d 20 (1981)
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Attorney Name

N. C. State Bar No. _______

Address

Tel:

Fax:

Attorney Name

N. C. State Bar No. _______

Address

Tel:

Fax:

ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I certify that I served a copy of the foregoing Request for Jury Instruction: Residual Doubt by first class mail upon:

Name
District Attorney

Address

This the ___ day of ____________, 200_.








______________________________








Name

PAGE  
2

