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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:


 NOW COME PETITIONERS, ____________________, Respondent-Appellant Mother and Respondent-Appellant Father, by and through their appellate attorneys, who respectfully petition this Court pursuant to Rule 31 of the North Carolina Rules of Appellate Procedure to rehear this case and reconsider its opinion issued on [DATE] due to this Court’s misapprehension of the law as it relates to this case. 

In support of this petition, Respondent-Appellants submit the following:

I.
THIS PANEL DID NOT FOLLOW THE PRECEDENT OF THIS COURT WHICH HELD THAT ENTRY OF A PERMANENT PLAN AT THE DISPOSITIONAL HEARING IS NOT PERMITTED.   

The holding of this Honorable Court in the instant case is that the trial court did not err in making a permanent plan at the initial dispositional hearing without notice to the respondent-parents because they waived their notice by appearing and participating in the hearing and not objecting to the lack of notice. The respondent-parents respectfully argue that the Court has misapprehended and misapplied the applicable law.

A.
In re D.C. Establishes Clear Precedent For This Court To Follow Where a Trial Court Has Set a Permanent Plan At The Initial Disposition Hearing
 In In re D.C., this Court held that a permanent plan could not be entered at an initial disposition hearing following the adjudication. In re D.C., 183 N.C. App. 344, 356, 644 S.E.2d 640, 647 (2007). This Court reasoned that N.C. Gen. Stat. §§ 7B-507 and 907 did not permit the trial court to enter a permanent plan at disposition and that the respondent had not received the statutorily required notice that the court would consider a permanent plan for the child. Id. The respondent-mother appeared and participated in the disposition hearing, and there was no indication in this Court’s opinion that she objected to a lack of notice upon the entry of the permanent plan. Id. at 348, 355, 644 S.E.2d at 642, 646.
In In re S.C.R., the trial court had set a permanent plan of adoption or guardianship at disposition. In re S.C.R.,___ N.C. App. ___, ___, 718 S.E.2d 709, 711 (2011). Referencing the holding in D.C., this Court noted that it was error for a permanent plan to be authorized at the disposition hearing without the required statutory notice to the respondent mother although the matter was reversed on other grounds. Id. at ___, 718 S.E. 2d at 713. In S.C.R., as in D.C., the respondent-father appeared and participated in the disposition hearing, and there was no indication in this Court’s opinion that he objected to the lack of notice upon the entry of the permanent plan. Id. at ___, 718 S.E.2d at 711, 713.    

This panel followed the holding of D.C. in In re A.C.C., ___ N.C. App. ___, 725 S.E.2d 674 (No. COA11-1596) (15 May 2012) (unpublished). In A.C.C. the trial court adopted a permanent plan for the respondent-mother at disposition. DSS did not provide notice that the hearing would be a permanency planning hearing. This panel concluded that the trial court erred by adopting a permanent plan at the disposition hearing and reversed that portion of the trial court’s order. Id. at *13. 
B.
The Amendment of Section 507(c) Did Not Negate the Holding of D.C.
D.C. established precedent for this Court as to setting a permanent plan at an initial dispositional hearing. The amendment of Section 507 (c) in 2011 by the legislature did not negate the holding of D.C. because it maintains the distinction between an initial dispositional hearing and a permanency planning hearing.  
In D.C., this Court acknowledged that a decision to cease reunification may be made at any hearing, including an initial disposition hearing. D.C., 183 N.C. App. at 355, 644 S.E.2d at 646. However, the permanent plan could not be entered at the initial disposition because it was not permitted by sections 7B-507(c) or 7B-907. Id. at 356, 644 S.E.2d at 647. Although section 7B-507(c) has been amended to permit entry of a permanent plan at the same time as a determination to cease reunification, this is only permissible with notice of a permanency planning hearing, not at an initial disposition hearing itself. 

The amendment of Section 507(c) provided clarification that a permanent plan could be changed or entered at a hearing immediately following the determination to cease reunification, as long as the hearing was also properly noticed as a permanency planning hearing. N.C. Gen. Stat. § 7B-507(c), as amended effective 1 October 2011, states the following:

When the court determines that reunification efforts are not required or shall cease, the court shall order a plan for permanence as soon as possible, after providing each party with a reasonable opportunity to prepare and present evidence. If the court’s determination to cease reunification efforts is made in a hearing that was duly and timely noticed as a permanency planning hearing, then the court may immediately proceed to consider all of the criteria contained in G.S. 7B-907(b), make findings of fact, and set forth the best plan of care to achieve a safe, permanent home within a reasonable period of time. If the court’s decision to cease reunification efforts arises in any other hearing, the court shall schedule a subsequent hearing within 30 days to address the permanent plan in accordance with G.S. 7B-907. 

N.C. Gen. Stat. § 7B-507(c) (2012) (emphasis added). The legislature’s amendment of Section 507(c) implies that a permanency planning hearing could be combined with an initial dispositional hearing, so long as there is notice of the permanency planning hearing. 

In contrast, section 7B-907 only addresses combining permanency planning hearings with review hearings under section 7B-906 and never discusses combining permanency planning hearings with initial dispositional hearings under section 7B-901. N.C. Gen. Stat. § 907(a) (2012). Thus, the precedent of D.C. applies to the instant case where a permanent plan was established at the initial dispositional hearing which was not noticed as being combined with a permanency planning hearing. 
C.
Waiver is Inapplicable Where the Respondents Did Not Receive Notice of the Particular Type or Purpose of the Hearing

This Court held in the instant case that a party “waives its right to notice under section 7B-907(a) by attending the hearing in which the permanent plan is created, participating in the hearing, and failing to object to the lack of notice.” (citing In re J.S., 165 N.C. App. 509, 514, 598 S.E.2d 658, 662 (2004)). J.S. is factually inapposite to the instant case and its legal conclusions were misapprehended by the Court in this case. 
The language in J.S. was mere dicta. The trial court’s order was reversed on other grounds and this Court did not need to reach the issue of proper notice. Id. at 513, 598 S.E.2d at 661 (“In light of our holding on respondents’ first two assignments of error, it is unnecessary to address respondents’ third assignment of error.” (emphasis added)).  
The hearing under review in J.S. was not an initial disposition. Id. at 509, 598 S.E.2d 659. It was also not the initial permanency planning hearing. The respondent attended a review and three permanency planning hearings prior to the permanency planning hearing that was appealed. Id. at 510, 598 S.E.2d at 659. Therefore, respondent had every reason to be aware that the hearing for which she entered an appeal was also a permanency planning hearing. Id. at 513, 598 S.E.2d at 661.
The instant case is very different. The respondents were noticed to court for an initial dispositional hearing after a prior adjudication hearing. They had no reason to know that they were coming to court for any other reason than for a dispositional hearing.  

This Court has held that a person must receive notice of the type and/or purpose of a hearing, not just that a hearing is occurring. See In re L.H., 210 N.C. App. 355, 708 S.E.2d 191 (2011) (The trial court improperly held a dispositional hearing on the termination of parental rights matter when the respondent was only noticed for a Rule 60(b)(2) and review hearing); In re D.A., 169 N.C. App. 245, 609 S.E.2d 471 (2005) (The trial court erred in terminating the respondent-mother’s parental rights when the notice of the motion to terminate her parental rights did not comport with the necessary statutory requirements); Ingle v. Ingle, 18 N.C. App. 455, 197 S.E.2d 61 (1973) (The respondent was improperly adjudged in contempt for failure to pay child support when he was not given notice of the purpose of the hearing).  
WHEREFORE, Appellants Respondents hereby pray that this Court allow the Petition for Hearing in this matter.
Respectfully submitted this the ____ day of ___________, 20___.
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