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No. 

____________________ DISTRICT

NORTH CAROLINA COURT OF APPEALS

IN THE MATTER OF
)


) 


INITIALS,
)    From [NAME] County


 minor children
)    File No. _____________



) 



)

***************************************************

Petition for Writ of Certiorari

**************************************************

TO THE HONORABLE NORTH CAROLINA COURT OF APPEALS:


Through their appellate counsel of record, Respondent Appellant respectfully prays this Court issue its writ of certiorari pursuant to Rule 21 of the North Carolina Rules of Appellate Procedure to review the judgments of the Honorable [NAME], Judge Presiding in the District Court of [COUNTY] County filed on [DATE(S)].

Facts

1. The undersigned counsel was appointed to represent Appellant on this appeal. A copy of the appointment is attached.

2. On [DATE], [COUNTY] County Department of Social Services petitioned to [terminate Movant’s parental rights/adjudicate the children AND]. 

3. The Honorable District Court Judge [NAME] held a hearing on [DATE].  The Court entered its [NAME OF ORDER] by filing on [DATE].
4. A Notice of Appeal was filed on [DATE]. The Notice of Appeal was filed by the Respondent’s trial counsel but is not signed by Respondent, though it is signed by trial counsel.

5. Rule 3.1 of the North Carolina Rules of Appellate Procedure and N.C. Gen. Stat. § 7B-1001 require the Notice of Appeal in these cases to include the signatures of both the parent and trial counsel.  Rule 3.1(c) provides that, 

“No counsel who has appeared as trial counsel for any party in the proceeding shall be permitted to withdraw, nor shall such counsel be otherwise relieved of any responsibilities imposed pursuant to this rule, until the record on appeal has been filed in the office of the clerk of the Court of Appeals as provided herein.”

6. As evidenced by the attached affidavit by Respondent, they notified their trial counsel after the decision that they wished to appeal and were never asked to sign the Notice of Appeal.

7. As evidenced by the attached affidavit by trial counsel, Respondent notified trial counsel after the decision that they wished to appeal and trial counsel was unaware that Respondent’s signature was required on the Notice of Appeal.

8. No party has been prejudiced by the failure of Respondent to sign the Notice of Appeal.  DSS, GAL and the other parent all received copies of the Notice of Appeal and were aware that Respondent was appealing the court’s [DATE AND NAME OF ORDER].

9. No party has filed a motion to dismiss the appeal at this point and instead have participated in settling the record.  No party has been prejudiced by the deficient Notice of Appeal.  However, dismissing the appeal due to trial counsel’s error would prejudice Respondent and would support a claim of ineffective assistance of counsel.

Reason Why Writ Should Issue
10. A Notice of Appeal must be signed by both the Appealing Respondent and trial counsel.  N.C. R. App. P. 3.1(c), N.C. Gen. Stat. § 7B-1001(c). The Notice of Appeal filed in this matter was signed by trial counsel but does not contain Respondent’s signature and does not comply with the Rules or statute. 

11. Respondent reasonably relied on trial counsel to prepare an effective Notice of Appeal from the [ORDER]. Because the time to appeal has expired, Respondent has lost their right to appeal if this Court dismisses the appeal.  Respondent bears no responsibility for trial counsel’s failure to sign the Notice of Appeal that complies with the requirements of the Rules and statute.

Prayer for Relief
Wherefore, Respondent respectfully prays this Court issue its writ of certiorari to the [COUNTY] County District Court to permit appellate review of the Order(s) entered by the Honorable District Court Judge [NAME], filed on [DATE(S)], in which the court determined that [SUMMARIZE ORDER]. 

Respectfully submitted, this the _____ day of _______________, 20__.
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A3
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A4

CERTIFICATE OF SERVICE
This is to certify that the undersigned has this date filed and served a copy of the RESPONDENT-APPELLANT [FATHER/MOTHER]’S PETITION FOR WRIT OF CERTIORARI upon the parties and counsel of record by mailing, postage pre-paid, or by electronic mail where an email address is listed, a copy of said instrument as follows:

Dan Horne, Clerk
electronic filing site
N.C. Court of Appeals

P.O. Box 2779

Raleigh, NC  27602

ADDRESSES FOR ALL OTHER COUNSEL

This the ___ day of ___________, 20___.
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