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NOW COMES the defendant, __________________, through counsel, pursuant to the Constitution of North Carolina, Art. I § 19, and the Constitution of the United States, Amends. VIII and XIV, and moves for an Order prohibiting the State from seeking the death penalty as unconstitutional.  In support of this Motion, the defendant shows the following: 

PROCEDURAL BACKROUND 

[tailor to your case: including all rule 24 dates] 
LEGAL BASIS 
I. The death penalty as applied in the State of North Carolina today and the national as a whole violates the evolving standards of decency and is unconstitutional. 

After decades of heavy use of the death penalty, North Carolina has all but abandoned the death penalty in recent years. Today, a state-wide consensus on the ground shows that North Carolina no longer accepts its use in practice.  North Carolina has not executed a single person since 2006.   Juries have sharply turned from the death penalty: not a single person was sentenced to death in 2015.   In the last ten years, a total of 19 persons were sentenced to death
 – approximately two per year – out of more than 4,903
  cases charged as potentially capital in that decade.  In other words, North Carolina is sentencing less than one half of one percent of eligible capital defendants to die. 
Five defendants sentenced to die at capital trials were exonerated in the State of North Carolina in the same ten year period. 
  North Carolina has exonerated more capital defendants in the last decade than executed ones, and exonerated one capital defendant for every four convicted.   Its capital sentencing system has failed in other important ways.   Prosecutorial discretion is virtually unbridled under North Carolina’s broad statute, and prosecutors declare vast numbers of cases as capital.   The large majority of declared capital cases in North Carolina – 58% -- resulted not in life or death verdicts, but rather in second-degree murder convictions or less.
  Worse, these capital prosecutions forced scores of defendants in North Carolina to face capital charges despite evidence that was too weak to prove their guilt.
  This unchecked discretion has created a death sentencing scheme that is arbitrary at best, and often worse, for the constant ingredient in North Carolina’s death penalty scheme is race.
   
These problems, and the resulting drop in the acceptance of the death penalty, are far from unique to North Carolina.  As a whole, the country resoundingly rejects capital punishment in practice today.   This past year, 2015, saw the lowest number of executions, (28) and new death sentences (49) in decades. 
  The death penalty has become a relic of a handful of outlier geographical counties in a handful of states.  Less than 2 percent of the nation’s counties account for the majority of new death sentences and executions today.
   Several of the states that retain the death penalty on the books have not executed anyone in years.
  And states are increasingly formally turning from the death penalty.  Seven states in the last decade formerly abolished it and four more have Governor-instituted moratoria.
  
The punishment has become cruel and unusual, is prohibited by the North Carolina and federal constitutions, and cannot be imposed in this case.    
A. The North Carolina and United States Constitutions Prohibit Penalties that Violate Evolving Standards of Decency

Article I, Section 27 of North Constitution provides, in part, “Excessive bail shall not be required, nor excessive fines imposed, nor cruel or unusual punishments inflicted.”  This Eighth Amendment to the United States Constitution is nearly identical, but bars “cruel and unusual punishments.”  U.S. Const. amend. VII.   The North Carolina courts analyze the provisions similarly.  See State v. Green, 348 N.C. 588, 603 (N.C. 1998).   Both “must draw [their] meaning from the evolving standards of decency that mark the progress of a maturing society.” Trop v. Dulles, 356 U.S. 86, 101 (1958); Green, 348 N.C. at 603-04 (quoting Trop).  According, the U.S. Supreme Court’s framework for resolving Eighth Amendment challenges to a particular punishment guides this Court’s analysis of the constitutional question presented. See id.  

In evaluating the permissibility of a punishment under the Eighth Amendment, the U.S. Supreme Court first examines objective indicators, such as state legislation, death sentences, and executions, to determine whether a punishment or practice is consistent with contemporary standards of decency.  See Atkins v. Virginia, 536 U.S. 304, 312 (2002).  However, this review of societal consensus, though significant, does not “wholly determine” the constitutional permissibility of capital punishment. Coker v. Georgia, 433 U.S. 584, 597 (1977).  Rather, “the Constitution contemplates that in the end [the Court’s] own judgment will be brought to bear on the question of the acceptability of the death penalty under the Eighth Amendment.” Id.  
B. Objective Indicators of Societal Consensus Define Constitutional Limits on Penalties and Punishment

 The Eighth Amendment to the United States Constitution prohibits the infliction of “cruel and unusual punishments.” U.S. Const. amend. VIII.   The “standard of extreme cruelty” remains stable over time; yet, “its applicability must change as the basic mores of society change.” Kennedy v. Louisiana, 554 U.S. 407, 419 (2008), quoting Furman v. Georgia, 408 U.S. 238, 382 (1972) (Burger, C. J., dissenting). Therefore, the Eighth Amendment “must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.” Trop, 356 U.S. at 101.  To gauge whether a punishment practice has fallen outside these evolving standards, the Court looks to objective indicia of societal consensus. See Atkins, 536 U.S. at 312. 

Legislative authorization of a punishment is one indicia, but “[t]here are measures of consensus other than legislation.” Kennedy, 554 U.S. at 433; see also Graham v. Florida, 560 U.S. 48, 62 (2010) (finding a societal consensus against juvenile life without parole sentences for non-homicide offenses even where the vast majority of jurisdictions formally authorized the practice). Because it is a “well-known fact that anticrime legislation is far more popular than legislation providing protections for persons guilty of violent crime,” Atkins, 536 U.S. at 315, legislative activity may reflect an acceptance of harsh punishment in the abstract that does not, in fact, exist in practice.  Therefore, “[a]ctual sentencing practices are an important part of the Court’s inquiry into consensus.” Graham, 560 U.S. at 62.   In death penalty cases, “‘the jury . . . is a significant and reliable objective index of contemporary values because it is so directly involved,’ and … it is thus important to look to the sentencing decisions that juries have made in the course of assessing whether capital punishment is an appropriate penalty for the crime being tried.” Coker, 433 U.S. at 596, quoting Gregg v. Georgia, 428 U.S. 153, 181 (1976)(concluding that the death penalty for rape of an adult woman is unconstitutional, in part, because 9 out of 10 rape cases had not resulted in a death sentence).  Under this aspect of the analysis, the Court will consider not only actual sentences imposed, id., but also the number of executions carried out, Roper v. Simmons, 543 U.S. 551, 564-65 (2005); Kennedy, 554 U.S. at 433.   
Therefore, although its laws still authorize the death penalty, the Court regards a jurisdiction that does not utilize capital punishment, or does so with extreme infrequency, as the functional equivalent of abolitionist. Atkins, 536 U.S. at 316.  
1. North Carolina’s Near Total Abandonment of Capital Punishment Demonstrates that, as a Constitutional Matter, it is Functionally Abolitionist

The state constitutional issue presented here requires a focus on the objective indicia of consensus currently existing within the State of North Carolina.  Constitutional consensus is determined by legislation, sentencing practices, and executions, not opinion polls or public outcry resulting from news of a particular crime.  See Stanford v. Kentucky, 492 U.S. 361, 377 (1989), reversed on other grounds by Roper v. Simmons, 543 U.S. 551 (2005)(consensus is determined by “state and federal statutes and the behavior of prosecutors and juries,” not “public opinion polls, the views of interest groups, and the positions adopted by various professional associations”); see also, State v. Santiago, 318 Conn. 1, 32 (2015)(finding a statewide consensus against the death penalty where, “[a]lthough some opinion polls continue to reflect public support for the death penalty in theory, in practice, our state has proved increasingly unwilling and unable to impose and carry out the ultimate punishment”).  
The relevant objective indicia for this Court to consider are also necessarily local: only the moral judgments of the citizenry of this State can define the bounds of its constitutional guarantees. See Santiago, 318 Conn. At 20-29 (examining the societal consensus against the death penalty within Connecticut in holding the death penalty violates the state constitution); State v. Lyle, 854 N.W. 378, 389 (Iowa 2014)(relying, in part, on the consensus “building in Iowa in the direction of eliminating mandatory minimum sentencing” in holding the application of mandatory minimums to juvenile offenders violates the Iowa Constitution); State v. Campbell, 691 P.2d 929, 947-48 (Wash. 1984) (looking to “current community standards” within Washington in analyzing a state constitutional challenge to Washington’s death penalty).  When this Court examines these objective factors at the state level, it is clear that, within North Carolina’s borders, there is a consensus against the death penalty.  

Although there remains a legislative provision authorizing capital punishment, its actual administration within the state reveals a functional abolition of the practice.  “Statistics about the number of executions may inform the consideration whether capital punishment … is regarded as unacceptable in our society.” Kennedy, 554 U.S. at 433.  This metric demonstrates North Carolina’s abrogation of the death penalty.  The last execution in North Carolina was on August 18, 2006.  There have been no executions in the last nine years, and only a total of four in the last decade.  
New death sentences imposed by juries are another important indicator.  As the Supreme Court has recognized, “‘[t]he jury ... is a significant and reliable objective index of contemporary values because it is so directly involved.’” Enmund v. Florida, 458 U.S. 782, 794 (1982), quoting Coker, 433 U.S. at 596.  The number of death sentences returned by juries is also a particularly telling measure of consensus because it reflects not only the decision of the jury itself, but also the exercise of discretion by locally-elected prosecutors and the legal and constitutional determinations made by judges handling potentially capital cases.  Each of these actors can, and do, make determinations about whether or not the ultimate sanction of death is an acceptable or appropriate punishment for an aggravated murder.  Whether or not a prisoner is sentenced to death is essentially a composite of all of these decisions, each of which is a key factor in the Court’s determination of consensus.    
It is extremely rare that a North Carolina jury 
imposes a death sentence after an aggravated murder conviction.  Last year not a single jury returned a death sentence.  In the decade between 2006 and 2015, there were 4,903 cases that were indicted with first degree on open homicide charge, and eligible for the death penalty.   Hundreds in fact proceeded capitally,
 but only 19 resulted in death sentences.  This dramatic infrequency of death verdicts is compelling evidence that the citizenry of North Carolina no longer supports the use of capital punishment. 
  As in Graham, “an examination of actual sentencing practices … where the sentence in question is permitted by statute discloses a consensus against its use.” 560 U.S. at 62; see also People v. Anderson, 493 P.2d 880, 893-94 (Cal. 1972)(“Although death penalty statutes do remain on the books of many jurisdictions, and public opinion polls show opinion to be divided as to capital punishment as an abstract proposition, the infrequency of its actual application suggests that among those persons called upon to actually impose or carry out the death penalty it is being repudiated with ever increasing frequency”).         
The infrequency of death sentences and executions in North Carolina demonstrate that a societal consensus against the death penalty has developed within its borders.  The evolving standards of decency within the state reflect that, in North Carolina, the death penalty has become a “cruel and unusual” punishment.  Because it violates the guarantees of the North Carolina Constitution, the death penalty cannot be imposed in this or any case. 
2. The drop in North Carolina’s use of the death penalty mirrors the nation’s abandonment. 

Disuse of the death penalty in North Carolina accords with a strong and growing national abandonment of the punishment.  Two United States Supreme Court Justices have invited briefing to address the continued constitutionality of the death penalty in light of the decline in the use of the death penalty.  See Glossip v. Gross, 135 S. Ct. 2726, 2756-58, 192 L. Ed. 2d 761 (Breyer, J., dissenting), reh’g denied, 136 S. Ct. 20 (2015) (Breyer, J., dissenting, joined by Justice Ginsburg).  As Justice Breyer detailed, executions in this country have become exceptionally rare in all but a few jurisdictions.  Id. The Governors of four states, Colorado, Pennsylvania, Washington, and Oregon have indefinitely suspended executions.  In total, thirty-three jurisdictions have either abolished the death penalty or executed one or fewer inmates per decade over the past half-century.
       

Other traditionally active death jurisdictions have recently seen dramatic decreases in the number of death sentences imposed and executions carried out.  In Texas, Oklahoma, Louisiana, Mississippi, Alabama, Arizona, Florida,  and South Carolina, death sentences and executions have both decreased dramatically over the past decade.  See DPIC, Death Sentences in the United States From 1977 By State and By Year
; DPIC, Searchable Execution Database.
  Indeed, in 2015, “[e]xecutions in the United States . . . fell to their lowest number in nearly 25 years, and new death sentences imposed by courts declined to levels not seen since the early 1970s.”  Timothy Williams, Executions by States Fell in 2015, Report Says, N.Y. Times, Dec. 16, 2015.
  These drops are not an aberration, but rather the result of a long, consistent national march away from capital punishment.  
IV.
Numerous Additional Factors Should Compel This Court to Independently Conclude that the Death Penalty Violates the State and Federal Constitution.

After the Court reviews the societal consensus in favor of or against a punishment, it independently “ask[s] whether there is reason to disagree with the judgment reached by the citizenry and its legislators.” Atkins, 536 U.S. at 313.  Rather, “the Constitution contemplates that in the end [the Court’s] own judgment will be brought to bear on the question of the acceptability of the death penalty under the Eighth Amendment.” Coker, 433 U.S. at 597. 


A.
Capital Punishment Serves No Legitimate Penological Purpose

When the infliction of capital punishment no longer serves a penological purpose, its imposition represents “the pointless and needless extinction of life with only marginal contributions to any discernible social or public purposes.” Furman, 408 U.S. at 312. The U.S. Supreme Court has repeatedly acknowledged that a punishment without penological purpose is necessarily cruel and unusual.  Kennedy, 554 U.S. at 441, citing Gregg, 428 U.S. at 173, 183, 187; Atkins, 536 U.S. at 319; Enmund, 458 U.S. at 798.

The social purposes purportedly served by the death penalty are “retribution and deterrence of capital crimes by prospective offenders.” Gregg, 428 U.S. at 183.  Capital punishment, in its current form, serves neither.  

1.
There is No Evidence that the Death Penalty Deters Murder

 “Despite 30 years of empirical research . . . , there remains no reliable statistical evidence that capital punishment in fact deters potential offenders.”  Baze v. Rees, 553 U.S. 35, 79, 128 S. Ct. 1520, 1550, 170 L. Ed. 2d 420 (2008) (Stevens, J., concurring in judgment).  In an exhaustive analysis of deterrence studies, the National Research Council reached the same conclusion, rejecting the claims of scholars who had purported to demonstrate such an effect.  See also Glossip v. Gross, 135 S.Ct. 2726, 2768 (2015)(Breyer, J., dissenting) (discussing why death penalty is unlikely to deter murder); Menzies v. Galetka, 150 P.3d 480, 521 (Utah 2006)(Wilkins, J., concurring)(“The death penalty acts as a deterrent to those put to death, for sure. It does not seem to have any realistic application to anyone else.”)   

Without resort to statistical analysis, however, it is obvious that a punishment as infrequently imposed as the death penalty is in North Carolina can serve little, if any, deterring purpose.  While the imposition of a death sentence is remarkably infrequent, an execution is even more so.  “[A]n offender who is sentenced to death is two or three times more likely to find his sentence overturned or commuted than to be executed; and he has a good chance of dying from natural causes before any execution (or exoneration) can take place.” Glossip, 135 S.Ct. at 2768 (Breyer, J., dissenting).  As Justice White articulated in Furman, "the death penalty could so seldom be imposed that it would cease to be a credible deterrent or measurably to contribute to any other end of punishment in the criminal justice system." 408 U.S. at 311.  North Carolina, like the country as a whole, has reached this point.  

2. 
The Death Penalty Does Not Contribute Any Significant Retributive Value Beyond That Afforded By A Sentence of Life Without Parole.

Retribution is the principle that “most often can contradict the law’s own ends,” because, “[w]hen the law punishes by death, it risks its own sudden descent into brutality, transgressing constitutional commitment to decency and restraint.” Kennedy, 554 U.S. at 420. Therefore, the U.S. Supreme Court exercises “particular concern” when it “interprets the meaning of the Eighth Amendment in capital cases.” Id. Specifically, the death penalty must be reserved for only the most aggravated homicides committed by the most culpable offenders. See, e.g., Simmons, 543 U.S. at 568; Atkins, 536 U.S. at 319; Godfrey v. Georgia, 446 U.S. 420, 433 (1980). However, experience demonstrates that the death penalty is not so limited. 
i.
The Death Penalty Is Not Reserved For The Most Aggravated Offenses. 
The Court has consistently limited the imposition of capital punishment to “a narrow category of the most serious crimes,” in order to ferret out those crimes which, while severe, are not deserving of the ultimate punishment. Atkins, 536 U.S. at 319; Kennedy (banning the death penalty for non-homicide offenses); Godfrey, 446 U.S. at 433 (requiring states to narrow their homicide statutes so that only aggravated murders are death-eligible).

While the imposition of the ultimate sanction of death is undeniably rare, this infrequency does not reflect the identification and punishment of the most culpable offenders.  “Despite the Gregg Court’s hope for fair administration of the death penalty, 40 years of further experience make it increasingly clear that the death penalty is imposed arbitrarily, i.e., without the “reasonable consistency” legally necessary to reconcile its use with the Constitution’s commands.” Glossip, 135 S.Ct. at 2760 (Breyer, J., dissenting), citing Eddings v. Oklahoma, 455 U.S. 104, 112 (1982).  Justice Breyer recently noted that numerous studies “indicate that the factors that most clearly ought to affect application of the death penalty—namely, comparative egregiousness of the crime—often do not. Other studies show that circumstances that ought not to affect application of the death penalty, such as race, gender, or geography, often do.” Id.  As a result, Justice Breyer has concluded it is likely that the death penalty is unconstitutional.  Id. at 2762; see also Baze, 553 U.S. at 82-86 (Stevens, J., concurring in judgment)(stating that the death penalty is unconstitutional and rejecting the assumption “that adequate procedures [are] in place to avoid the danger of discriminatory application . . . of arbitrary application . . . and of excessiveness” of the death penalty) (internal citations omitted); Callins v. Collins, 510 U.S 1141, 1145 (1994) (Blackmun, J., dissenting) (refusing to further “tinker with the machinery of death” because it was “virtually self-evident . . . that no combination of procedural rules or substantive regulations can ever save the death penalty from its inherent constitutional deficiencies”).

ii. 
The Death Penalty Is Not Reserved For The Most Culpable Offenders
There is a “belief, long held by this society, that defendants who commit criminal acts that are attributable to a disadvantaged background, or to emotional and mental problems, may be less culpable than defendants who have no such excuse.” Penry v. Lynaugh, 492 U.S. 302, 319 (1989), quoting California v. Brown, 479 U.S. 538, 545 (1987) (O’Connor, J., concurring).  Thus, in addition to requiring that only aggravated murders are punishable by death, the Eighth Amendment also mandates that a death sentence be limited to those offenders with “a consciousness materially more depraved” than that of the typical person who commits a murder. Godfrey, 446 U.S. at 433. The execution of a person with insufficient culpability would serve no retributive purpose, and, therefore, it would “violate[] his or her inherent dignity as a human being.” Hall v. Florida, 134 S.Ct. 1986, 1992 (2014).  

In part because of their reduced moral culpability, the U.S. Supreme Court has categorically prohibited the execution of juveniles and those with intellectual disability. See Simmons; Atkins, supra.  The Court held that juveniles, who are more impetuous, reckless, influenced by negative peer pressure, and unable to control their actions as compared to adults, are also substantially less culpable. Simmons, 543 U.S. at 569-71.  As a result, death is a constitutionally disproportionate punishment for all juveniles. Id.  The Court held, “[t]he differences between juvenile and adult offenders are too marked and well understood to risk allowing a youthful person to receive the death penalty despite insufficient culpability.” Id. at 572-73.  

Similar concerns motivated the Court’s prohibition on executing offenders with intellectual disabilities.  In Atkins v. Virginia, 536 U.S. 304, 320 (2002), the Court noted that the “cognitive and behavioral impairments” of the intellectually disabled – “the diminished ability to understand and process information, to learn from experience, to engage in logical reasoning, or to control impulses” – substantially reduced their moral culpability. Therefore, the execution of the intellectually disabled failed to advance any retributive goal. Id. at 319.    

The concern over retributive excess extends beyond juvenile status and intellectual disability to include offenders with severe mental illness, traumatic brain injuries and other functional deficits that have a tendency to degrade the quality of thought processes. See e.g., Porter v. McCollum, 558 U.S. 30, 43-44 (2009) (recognizing mitigating value of a defendant’s “brain abnormality and cognitive deficits,” as well as “the intense stress and mental and emotional toll” that army service can have on an individual); Simmons, 543 U.S. at 574 (acknowledging that the “qualities that distinguish juveniles from adults do not disappear when an individual turns 18”).

The Court’s imposition of categorical rules in Simmons and Atkins not only protects classes of individuals for whom death is a disproportionate punishment per se; it also reflects an understanding of the inherent difficulty—even unreliability—of jury determinations about moral culpability. The Court has explicitly acknowledged that juries do fail to make reliable and accurate culpability assessments about offenders facing a potential death sentence.  See Simmons, 543 U.S. at 573 (“[a]n unacceptable likelihood exists that the brutality or cold-blooded nature of any particular crime would overpower mitigating arguments based on youth as a matter of course”); Penry, 492 U.S. at 324 (noting that mitigation evidence can be “a two-edged sword: it may diminish his blameworthiness for his crime even as it indicates that there is a probability that he will be dangerous in the future”).   


Equally troubling are the many impairments or disadvantages impacting an offender’s culpability of which a jury and court are entirely unaware.  The failure of defense counsel to discover and present mitigation is but one area of tremendous concern.
   Another is the not uncommon circumstance where mitigation is entirely waived by a defendant.  In those cases, there is simply no way to determine what hidden factors or impairments may drive or explain a defendant’s plainly irrational objection to the jury’s consideration of any mitigating information. See, e.g., Godinez v. Moran, 509 U.S. 389, 416-17 (Blackmun, J., dissenting)(“Just a few months after he attempted to commit suicide, Moran essentially volunteered himself for execution: He sought to waive the right to counsel, to plead guilty to capital murder, and to prevent the presentation of any mitigating evidence on his behalf. The psychiatrists' reports supplied one explanation for Moran's self-destructive behavior: his deep depression”).  


Racial disparities continue to plague the application of the death penalty in North Carolina and around the country.  Decades of rigorous academic scholarship consistently show that the death penalty is overwhelming reserved for white victims.  Even after accounting for other legitimate non-racial case characteristics, defendants charged with killing white victims are far more likely to be sentenced to death than all others
.   After four decades of tinkering, race remains the same stain on capital punishment it was in Furman.  
These profound challenges in the death penalty’s implementation exist nationwide.   Courts in every jurisdiction where defendants are sentenced to death are constantly grappling with the difficulty of determining what degree of disability, illness, or disadvantage renders death an impermissible or disproportionate punishment. The substantial functional impairments of the executed and the condemned reveal the inefficacy of this pursuit.
  Despite the numerous procedural safeguards in place, a substantial proportion of the executed and condemned suffer or suffered from limited intellectual ability, severe mental illness, addiction, or an abusive upbringing such that death is neither a just nor a constitutionally proportionate sentence. It is evident, therefore, that there remains a systemic risk of wrongfully executing an insufficiently culpable defendant.     

B.
Persistent and Irremediable Difficulties in Administrating the Death Penalty Demonstrate its Unconstitutionality

1.
There is an Unacceptable Risk of Executing the Innocent 

It is now incontrovertible that startling numbers of innocent people have been sentenced to death and wrongfully executed.  See Glossip, 135 S.Ct. at 2756-58 (Breyer, J., dissenting).  Advances in forensic evidence, particularly DNA testing, have produced a substantial number of exonerations in capital cases.  In 2006, Justice Souter wrote in Kansas v. Marsh, “we are [] in a period of new empirical argument about how ‘death is different.’” 548 U.S. 163, 210 (2006)(Souter, J., dissenting)(quoting Gregg, 428 U.S. at 188). When the Court decided Marsh, there had been 120 exonerations of death row inmates.
 Today, there have been 153 exonerations of death row inmates.
 Even more troubling, there is growing concern that states have executed actually innocent defendants. See Glossip, 135 S.Ct. at 2758 (Breyer, J., dissenting); Maurice Possley, Fresh Doubts Over a Texas Execution, Washington Post, Aug. 3, 2014
 (discussing case of Cameron Todd Willingham); James Liebman, The Wrong Carlos: Anatomy of a Wrongful Execution (Columbia University Press 2014 ed.) (discussing case of Carlos DeLuna). As Justice Stevens has recently noted, the risk of killing an innocent person, which cannot be entirely eliminated, is a “sufficient argument against the death penalty: society should not take the risk that that might happen again, because it’s intolerable to think that our government, for really not very powerful reasons, runs the risk of executing innocent people.” See Columbia Law School, Professor James Liebman Proves Innocent Man Executed, Retired Supreme Court Justice Says, Jan. 26, 2015.
 
2.
Current Execution Methods are Cruel and Involve Torture or a Lingering Death

Even if juries and courts were able to sentence to death only the most culpable offenders who committed the most aggravated murders, and if we could guarantee that no innocent person would be wrongfully convicted, and if conditions of confinement pending execution did not raise independent constitutional concerns, there would still remain “a substantial, constitutionally unacceptable risk” of suffering in the current administration of capital punishment. Baze, 553 U.S. at 52.  “The Cruel and Unusual Punishments Clause prohibits the imposition of inherently barbaric punishments under all circumstances,” without regard to how commonly they are employed. Graham, 560 U.S. at 59, citing Hope v. Pelzer, 536 U.S. 730 (2002).  The death penalty, as it is executed by States today, is such a punishment.  

Each of the thirty-one jurisdictions that legislatively authorize capital punishment employs lethal injection as its primary or only execution method.
  “The firing squad, hanging, the electric chair, and the gas chamber have each in turn given way to more humane methods, culminating in today’s consensus on lethal injection.” Baze, 553 U.S. at 62.   The uniform shift among states towards lethal injection is a reflection of public opinion, which no longer condones outdated execution methods that are gruesome, inflict intense pain, or result in a slow death.
  

The promise of a quick, painless death has proven empty with frequently botched executions.  Pharmaceutical companies seeking to prevent the use of their products in executions have refused to supply prisons with drugs traditionally used to execute inmates.
  Recent shortages in these medications have led prison administrators to make impromptu substitutions, often without any scientific basis or study.
  In doing so, States have made laboratory animals out of condemned prisoners, performing often unsuccessful human experiments upon them to determine what combination of drugs or new execution methods will produce a quick and arguably dignified death.
   Worse, these experiments are designed by laymen, not scientists or medical professionals, and have resulted in a number of botched executions in which the condemned do not die quietly or painlessly, but rather writhe in agony for substantial periods of time – sometimes hours -- before they suffocate and finally expire.
  There is simply no question that these practices involve “torture” and “a lingering death” and are, therefore, cruel punishment.  See Baze, 553 U.S. at 52 (recognizing that, without a proper dose of a drug “that would render a prisoner unconscious, there is a substantial, constitutionally unacceptable risk of suffocation from the administration of pancuronium bromide and pain from the injection of potassium chloride”); Hodges v. Bell, 548 F.Supp.2d 485, 541 (M.D. Tenn. 2008) (murder of victim “was heinous, atrocious, or cruel, in that it involved torture or serious physical abuse” where he was conscious when strangled, could be heard moaning and choking, and it took approximately five minutes for him to die); State v. Smith, 359 N.C. 199, 220 (2005)(murder especially heinous, atrocious, or cruel where victim was still alive when defendant bound his hands and feet and covered his head including his nose and mouth with tape, ultimately causing him to suffocate to death); Huggins v. State, 889 So. 2d 743, 770 (Fla. 2004)(“strangulation, when perpetrated upon a conscious victim, involves foreknowledge of death, extreme anxiety and fear, and that this method of killing is one to which the factor of heinousness is applicable”); State v. Dawson, 233 Mont. 345 (1988)(murder victims killed by “torture” where they were bound, gagged, forcefully injected with unknown drugs, then asphyxiated to death).    

VI.
Conclusion

Because there is a societal consensus rejecting capital punishment, its application serves no penological purpose, and there are persistent and irremediable difficulties in its administration, the death penalty violates Article 1, Section 19 of the North Carolina Constitution and the Eighth and Fourteenth Amendments of the United States Constitution.  Therefore, [defendant] moves this Court to strike the death penalty as a potential punishment in this case.  





Respectfully submitted,





_____________________________________
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