STATE OF NORTH CAROLINA

  IN THE GENERAL COURT OF JUSTICE

COUNTY OF ___________              


       SUPERIOR COURT DIVISION

File No. XX-CRS-XXXX
STATE OF NORTH CAROLINA
)   DEFENDANT’S MOTION TO ENSURE


)   ADHERENCE TO CONSTITUTIONALLY-
v.


)   REQUIRED CLINICAL STANDARDS
)   FOR DETERMINING INTELLECTUAL
DEFENDANT  

       
)   DISABILITY
NOW COMES counsel for Defendant and asks the Court to determine his claim of intellectual disability based solely on evidence obtained in accordance with prevailing clinical standards as required by Hall v. Florida, 134 S.Ct. 1986 (2014).  
Statement of the Case

Defendant is presently charged with first-degree murder and the State has announced its intention to seek the death penalty.
Defendant has filed a motion to bar the State from seeking the death penalty on account of Defendant’s intellectual disability.  Defendant has supported his motion with affidavits and other documentary evidence establishing a prima facie case of intellectual disability.  Accordingly, Defendant is entitled to a hearing at which he will have an opportunity to present evidence and prove his intellectual disability.  N.C. Gen. Stat. § 15A-2005(c).

Grounds for Motion

Freddie Lee Hall was sentenced to death in Florida in the late 1980s.  At his sentencing hearing, Hall presented evidence from school records and psychological evaluations that identified him as intellectually disabled and with the level of understanding of a typical toddler.  Hall v. Florida, 134 S.Ct. 1986, 1990-91 (2014).  The judge who sentenced Hall to death found “substantial evidence in the record” that he had “been mentally retarded his entire life.”   Id. at 1991.  
In Atkins v. Virginia, 536 U.S. 304 (2002), decided after Hall was sentenced to death, the Supreme Court of the United States held that the execution of a person with an intellectual disability is unconstitutional.  Following the decision in Atkins, Hall sought vacatur of his death sentence based on his intellectual disability.  The Florida courts rejected Hall’s appeal because he had an IQ score of 71.  Id. at 1992.  Hall appealed to the Supreme Court.
 In Hall, the Court held that the legal determination of intellectual disability must be in accord with clinical standards established by the medical community.  134 S.Ct. at 1999-2001.  Under Hall, this Court must determine Defendant’s intellectual disability claim based on “medical and professional expertise to define and explain how to diagnose the mental condition at issue.”  Id. at 1993.  The Court’s determination must be “consistent with the views of the medical community.”  Id. at 1994.  If this Court to “disregards established medical practice” in rejecting Defendant’s claim of intellectual disability, its finding will be deemed unconstitutional.  Id. at 1995.
Consistent with the decision in Hall, the Court must consider the following evidence:
A. The Court must consider IQ scores up to 75.

In Hall, the Supreme Court held that it is unconstitutional for a court to impose a rigid IQ score cutoff of 70.  Id. at 1998.  A strict 70 cutoff “goes against the unanimous professional consensus.”  Id. at 2000.  Intellectual disability “is a condition, not a number.”  Id. at 2001.  The Court emphasized that imposing a strict 70 cutoff is neither “proper” nor “humane.”  Id. at 2000.
The Hall Court ruled, consistent with prevailing clinical standards, that IQ scores up to 75 are properly considered to be evidence of an intellectual disability.  See id. at 1994 (“relevant clinical authorities all agree that an individual with an IQ score above 70 may properly be diagnosed with intellectual disability if significant limitations in adaptive functioning also exist”); id. at 1999 (noting that the Diagnostic and Statistical Manual of Mental Disorders (DSM) considers IQ scores between 65 and 75 to satisfy the diagnostic criteria); see also Atkins, 536 U.S. at 309 n. 5 (an individual with an IQ score “between 70 and 75 or lower” may prove intellectual disability by presenting evidence of difficulties in daily functioning).
B. The Court must consider the standard error of measurement or SEM.

Under Hall, it is also unconstitutional for a court to ignore the standard error of measurement when considering IQ scores.  134 S.Ct. at 1994-95.  All IQ tests have a standard error of measurement or SEM.  See id. at 1995 (“The professionals who design, administer, and interpret IQ tests have agreed, for years now, that IQ test scores should be read not as a single fixed number but as a range.”).  The SEM represents “a statistical fact, a reflection of the inherent imprecision” of IQ tests themselves.  Id.  In other words, the SEM “reflects the reality that an individual’s intellectual functioning cannot be reduced to a single numerical score.”  Id.  Moreover, to ignore the “inherent imprecision of these tests risks executing a person who suffers from intellectual disability.”  Id. at 2001.
C. The Court must consider the practice effect.

Consistent with the notion that a person’s IQ cannot be distilled down to a single number, Hall also bars this Court from discounting the effect of “practice from earlier tests.”  Id. at 1995-96.  The “practice effect” is a well-documented phenomenon in psychological testing.  See American Association on Intellectual & Developmental Disabilities, Intellectual Disability: Definition, Classification, and Systems of Supports, 11th Edition (AAIDD Manual) at 35, 38 (practice effect refers to “gains in IQ scores on tests of intelligence that result from a person being retested on the same instrument”); Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition (DSM-5) at 37 (factors that may affect IQ test scores include practice effect).  The readministration of the same IQ test in a short time interval may result in an “artificial increase in IQ scores.”  AAIDD Manual at 38.
D. The Court must consider the Flynn effect.
Another well-documented phenomenon that affects IQ scores is the “Flynn effect,” whereby IQ scores increase over time such that individuals may obtain “overly high scores due to out-of-date testing norms.”  DSM-5 at 37.  Specifically, mean IQ increases 0.33 points per year.  AAIDD Manual at 37.  As a result, “any obtained IQ score should be adjusted downward 0.33 points for each year the test was administered after the standardization was completed.”  Id.  Given the recognition of the Flynn effect by those who “design, administer, and interpret IQ tests,” id. at 1995, Hall clearly mandates this Court’s consideration of the Flynn effect.  See also Winston v. Kelly, 592 F.3d 535, 557 (4th Cir. 2010) (remanding and directing lower court to consider Flynn effect), on remand Winston v. Kelly, 784 F.Supp.2d 623, 630-34 (W.D. Va. 2011) (court grants relief on ineffectiveness claim and considers Flynn effect as part of its evaluation of defense counsel’s investigation of intellectual disability); Walker v. True, 399 F.3d 315, 318, 320 (4th Cir. 2005) (same). 
Conclusion

For the reasons outlined here, Defendant asks that evidence of his claim of intellectual disability be considered in accord with prevailing clinical standards in the field of intellectual disability.

Respectfully submitted this the ___ of ______________, 201_.
________________________________

                                                                        Counsel for Defendant
_______________________________

Counsel for Defendant 

� North Carolina’s statute protecting intellectually disabled persons from execution was enacted in 2001, and refers to persons with mental retardation.  Since that time, the terms “intellectual disability” and “intellectually disabled” have replaced “mental retardation” and “mentally retarded.”  See Hall v. Florida, 134 S.Ct. 1986, 1990 (2014).  Except when quoting §15A-2005 or prior case law, this motion uses the contemporary terms.
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