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Defendant, through counsel and pursuant to the Fifth, Sixth and Fourteenth Amendments to the United States Constitution, Article I Sections 19 and 23 of the North Carolina Constitution, and the authority set forth in the incorporated memorandum of law, respectfully moves for an order directing the State to disclose any documents, reports or evidence relating to deals or inducements offered to any potential witness in this case.  This motion includes any evidence, whether written or oral, concerning agreements between law enforcement officers and the witnesses, or between prosecuting authorities and the witnesses, regarding criminal charge concessions, sentencing concessions, and promises of leniency, preferential treatment, or other incentives.

Defendant specifically requests that the State be required to turn over this information even if the agency that made the offer or concession to the witness was not the ????????? District Attorney’s office or its direct agents.  For example, if federal authorities, working in conjunction with the State, have promised any witness a deal, or implied they would get favorable treatment, that information must be disclosed to the defense.  
MEMORANDUM OF LEGAL AUTHORITY
In Brady v. Maryland, 373 U.S. 83 (1963), the United States Supreme Court held that due process requires the prosecution to disclose evidence favorable to an accused when such evidence is material to guilt or punishment.  The government’s obligation to disclose Brady evidence covers not only exculpatory evidence but also information that could be used to impeach government witnesses.  Giglio v. United States, 405 U.S. 150 (1972).  In particular, any agreement made with a government witness for testimony in exchange for a “deal” or other “favorable” treatment regarding criminal charges must be disclosed.  As stated in United States v. Mitchell, 886 F.2d. 667, 670 (4th Cir. 1989):

It has been settled for some time that due process requires a defendant be given the opportunity to present evidence concerning promises, understandings or agreements between the government and a key prosecuting witness relating to the witness testimony.

Violation of this requirement of disclosure has resulted in reversals of convictions in Boone v. Paderick, 541 F.2d. 447 (4th Cir. 1976) and Campbell v. Reed, 594 F.2d. 4 (4th Cir. 1979).  The rationale of this rule is that “promises of immunity or leniency premised on cooperation in a particular case may provide a strong inducement [for the governments witness] to falsify in that case.”  United States v. Meinster, 619 F.2d. 1041, 1045 (4th Cir. 1980).

The government’s agreement or promise of leniency should be disclosed even if it is imprecise or tentative.  Mitchell, 886 F.2d. at 670.  The fact that a prosecutor has not made his witness “aware of the exact terms of the plea agreement only increases the significance, for purpose of assessing credibility, of the witness expectation of favorable treatment.”  Campbell 594 F.2d. at 7.

In addition, the fact that undisclosed evidence of a “deal” is in the hands of the police or a prosecutor, other than the trial prosecutor, does not neutralize the due process disclosure requirement.  Boone, 541 F.2d. at 451.  See also Kyles v. Whitley, 514 U.S. 419, 437 (1995) (“The individual prosecutor has a duty to learn of any favorable evidence known to the others acting on the government’s behalf in the case, including the police.”)

Additionally, Defendant is entitled to this information under N.C. Gen. Stat. § 15A-903.  That act gives Defendant access to the “complete files of all law enforcement and prosecutorial agencies involved in the investigation of the crimes committed or the prosecution of the defendant.”  That statute clearly entitles Defendant access to all information related to any deals or promises made between the State and any potential witnesses.  
Defendant further moves that the State be ordered to provide this information substantially before trial and in a manner that allows Defendant to make effective use of the information at trial.  The State has only complied with its obligations under Brady or other discovery statutes if it provides the evidence in a timely, useful manner that allows Defendant to make effective use of it at trial.  State v. Canady, 355 N.C. 242, 252-53 (2002). 
This the _____ day of __________, 200_.
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