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NOW COMES the defendant, by and through his undersigned counsel, and respectfully requests the Court to rule in limine that the Prosecutor be prohibited from defining mitigating circumstances to the jury as factors that reduce the severity of the crime, whether this should occur in jury voir dire, opening statements, cross-examination, or closing argument.  

Allowing the prosecution to define a mitigating circumstance in such a manner would be erroneous because the definition of mitigating circumstances is much more expansive than this.  Under the Eighth Amendment to the United States Constitution, a mitigating circumstance in a capital case is “any aspect of a defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.” Lockett v. Ohio, 438 U.S. 586, 604 (1978).  The United States Supreme Court has ruled that mitigation includes items that do not have anything to do with the capital offense.  See  Skipper v. South Carolina, 476 U.S. 1 (1986) (jury must be given an opportunity to hear mitigating circumstance about defendant’s adjustment to prison after arrest for capital offense); Eddings v. Oklahoma, 47 6 U.S. 1 (1981) (sentencer must not be precluded from considering evidence of capital defendant’s turbulent background).  In Tennard v. Dretke, ___ U.S. ____, 124 S.Ct. 2562 (2004), the United States Supreme Court specifically rejected the idea that there had to be any nexus between the capital crime and the mitigating circumstance proffered by the defendant.  
This motion is made in order to preserve this defendants rights under the Eighth and Fourteenth Amendments to the United States Constitution and Article I, Section 19 of the North Carolina Constitution.

This the _____ day of __________, 200_.
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I certify that I served a copy of the foregoing Motion to Prohibit Prosecutor from Telling the Jury that Mitigating Factors are Things that Reduce the Severity of the Crime by first class mail upon:
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District Attorney
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