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NOW COMES Defendant, by and through counsel, and respectfully moves that the State be prohibited from seeking the death penalty in this case.  Further, Defendant objects to this Court declaring this case to be capital and permitting the State to proceed with this case in a capital manner.  Defendant’s motion and objections are based on the fact that this court does not have jurisdiction to sentence Defendant to death because the indictment that gives the Superior Court authority to try this Defendant is not sufficient to make this a capital case.  Therefore, permitting this case to proceed capitally and allowing the State to seek the death penalty violates Defendant’s rights under Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I, §§ 19, 23 and 27 of the North Carolina Constitution and Jones v. United States, 526 U.S. 227, 143 L.Ed.2d 311 (1999), Apprendi v. New Jersey, 530 U.S. 466, 147 L.Ed.2d 435 (2000), and Ring v. United States, 536 U.S. 584 (2002).  


A defendant in North Carolina can only be sentenced to death for first degree murder; a defendant may not be sentenced to death for second degree murder.  N.C. Gen. Stat. § 14-17.  In this case, the indictment that charges Defendant with murder is sufficient to charge Defendant with second degree murder but not first degree murder.  Defendant’s indictment is as follows:  

The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above, the defendant named above unlawfully, willfully and of malice aforethought did kill and murder ??????.  

The indictment says the date of offense is ???????? and further says it was in violation of N.C. Gen. Stat. § 14-17.  It lists the offense as being murder, but does not indicate what degree of murder.  

While this indictment alleges all elements of second degree murder, it does not raise any element which elevates the crime of murder from second degree to first degree. In  Jones v. United States, 526 U.S. 227, 252 (1999), the United States Supreme Court said, 

[U]nder the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.

(emphasis added).  In 2000, the United States Supreme Court said that this rule applied to the States through the Fourteenth Amendment.  Apprendi v. New Jersey, 530 U.S. 466, 147 L.Ed.2d 435 (2000).  The United States Supreme Court has specifically ruled that Apprendi and Jones apply to capital cases.  Ring v. Arizona, 536 U.S. 584 (2002).  Since the facts that elevate a murder to first degree are not alleged in Defendant’s indictment, this indictment is insufficient to charge him with first degree murder.  Defendant recognizes that the Supreme Court of North Carolina has rejected this argument.  See, State v. Wallace, 351 N.C. 481, 528 S.E. 326 (2000); State v. Braxton, 352 N.C. 158 (NC  July 13, 2000).  


Additionally, Defendant’s indictment does not permit the State to seek the death penalty because it does not allege any aggravating circumstances under N.C. Gen. Stat. § 15A-2000.  Under N.C. Gen. Stat. § 15A-2000, a defendant cannot be sentenced to death unless the State proves one of the enumerated aggravating circumstances.  Absent the finding of an aggravating circumstance, the maximum punishment is life imprisonment.  In Ring, the United States Supreme Court applied the rules of Jones and Apprendi to the capital context and said that those rules applied to capital aggravating circumstances.  Specifically, the Court ruled that a defendant is entitled to a jury determination of any fact that is necessary to increase his punishment from life imprisonment to death.  Ring, 536 U.S. at 589.  The key finding in Ring, so far as this argument is concerned, is that “Arizonas enumerated aggravating factors operate as the functional equivalent of an element of a greater offense. . .” Id. at 609, quoting Apprendi, 530 U.S. at 494 n.19 (2000).  

While the Court did not specifically deal with the question of whether aggravating circumstances had to be alleged in an indictment, given the Court’s decision in Jones, it is clear that aggravating circumstances must be alleged in an indictment in order for the state to secure a death sentence against a defendant.  Defendant recognizes that the North Carolina Supreme Court has rejected this argument.  State v. Hunt, 357 N.C. 257 (2003).
In addition, the lack of specificity in the indictment violates Article 14(3)(a) of the International Covenant on Civil and Political Rights (“ICCPR”) in that it violates the defendant’s right “to be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him.” 


For all of the reasons stated above, Defendant moves that the State be prohibited from seeking and obtaining the death penalty against Defendant.  Defendant also objects to this Court allowing this case to proceed capitally absent an indictment that gives this Court jurisdiction to impose a death sentence.  
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