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Now comes Defendant, by and through his counsel, and respectfully requests the Court to order that all discovery provided to the defense by the prosecutor pursuant to the State’s “open file” policy, or pursuant to a court order, be memorialized in a manner in which it could be fairly determined what was actually provided to Defendant if future litigation or appeals are necessary in this case.  Such an order is necessary to preserve Defendant’s rights under the Sixth, Eighth and Fourteenth Amendments to the United States Constitution, and Article I, §§ 19, 23 and 27 of the North Carolina Constitution, and under Brady v. Maryland, 373 U.S. 83 (1963) and its progeny, and Strickland v. Washington, 466 U.S. 668 (1984) and its progeny.  Further, such order is necessary in order to comply with N.C.G.S. § 15A-903 et seq., as revised in 2004.
In support of the motion, the undersigned state that it is important to memorialize discovery provided in order to avoid the possibility of controversy at the time of trial as to what was provided and what was not.  Moreover, Strickler v. Greene, 527 U.S. 263 (1993) demonstrates that it is both critical and constitutionally required that counsel be able to rely upon discovery provided in this manner as being everything to which the defendant is entitled.

As a means of accomplishing this order, Defendant proposes that Defendant make a copy of all discovery he has received and give this copy to the prosecution.  The prosecution can then check to make sure that all discovery it has provided Defendant has been accurately copied.  If both parties are satisfied that all discovery provided has been copied, a document will be prepared to that effect and will be signed by both parties.  Then a copy of the discovery will be placed under seal in the court file, along with the document where both sides acknowledge that the sealed documents contain a copy of the complete discovery in the case.  

This the _____ day of __________, 200_.
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ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I certify that I served a copy of the foregoing Motion to Memorialize Discovery Provided by the Prosecutor Pursuant to an Open File Policy by first class mail upon:

Name
District Attorney

Address

This the ___ day of ____________, 200_.
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