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	STATE OF NORTH CAROLINA
)
	MOTION TO INSTRUCT JURY ON
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	DEFENDANT’S BURDEN OF PROOF

	v.




)
	ON MITIGATING CIRCUMSTANCES

	




)
	

	??????????



)





)
	


NOW COMES the Defendant, by and through counsel, and respectfully requests that the Court give the following instruction:

The defendant has the burden of persuading you that a given mitigating circumstance exists.  The existence of any mitigating circumstance must be established by a preponderance of the evidence.  Proof by a preponderance of the evidence is proof which indicates that it is more likely than not that a mitigating circumstance exists.  In other words, the evidence taken as a whole must establish, not beyond a reasonable doubt, but simply that it is more likely that a mitigating circumstance exists than that it does not exist.  If any juror determines that the evidence establishes that it is more likely than not that a given mitigating circumstance exists, you would have your foreperson indicate that finding on the "Issues and Recommendation" form by answering “yes” to that circumstance. An individual juror may find that any mitigating circumstance exists by a preponderance of the evidence whether or not that circumstance was found to exist by all the jurors.  Each juror must consider all of the mitigating circumstances listed on the form and any other possible mitigating circumstances which he or she deems to have mitigating value.

WHEREFORE, the defendant asks that the court instruct the jury as requested above.  If per the applicable pattern instruction, jurors are told that proof by a preponderance of the evidence is proof which "satisfies" them, each juror is free to interpret the term "satisfies," creating a situation in which different jurors in fact may apply different burdens of proof, burdens higher than the preponderance of the evidence.  Defendant respectfully asserts that the instruction is required to avoid unconstitutional arbitrariness in violation of the Eighth Amendment.  See generally, Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976) (Eighth Amendment demands enhanced reliability in the judicial proceedings which may lead to the imposition of capital punishment).

This the _____ day of __________, 200_.
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OR IF YOU PREFER BREVITY:
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	STATE OF NORTH CAROLINA
)
	MOTION TO INSTRUCT JURY ON

	




)
	DEFENDANT’S BURDEN OF PROOF

	v.




)
	ON MITIGATING CIRCUMSTANCES

	




)
	

	??????????



)
	


NOW COMES the defendant, by and through counsel, and hereby moves the Court to instruct the jury as follows:

Proof by the preponderance of the evidence is proof which indicates that it is more likely than not that a mitigating circumstance exists.

This the _____ day of __________, 200_.
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CERTIFICATE OF SERVICE

I certify that I served a copy of the foregoing Motion to Instruct Jury on the Defendant’s Burden of Proof on Mitigating Circumstances by first class mail upon:

Name
District Attorney

Address
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