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	STATE OF NORTH CAROLINA
)
	MOTION TO COMPEL 
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	TO THE INVESTIGATION OF THIS

	




)
	CASE TO THE PROSECUTORS


     
NOW COMES the defendant, by and through his attorneys, and respectfully requests the Court to order all law enforcement officers in any way connected with the investigation of the above caption case turn over to the prosecutors all notes, evidence, and materials relating to this investigation and this case.  Such an order is necessary in order to ensure defendants right to due process and to protect him from cruel and unusual punishment.  The Court should order the State to turn over this material pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Article I,  19, 23 and 27 of the North Carolina Constitution.  

North Carolina General Statute § 15A-903 provides a defendant with access to the “complete files” of law enforcement involved in the investigation and prosecution of the case.  This provision is subject to only a very few limited exceptions as outlined in N.C. Gen. Stat. §§15A-904 and 908.  Additionally, the United States and North Carolina Constitutions require that the State disclose to the defendant material, exculpatory evidence.   Kyles v.  Whitley, 514 U.S. 419, 131 L.Ed.  2d 490 (1995), United States v.  Agurs, 427 U.S. 97, 49 L.Ed.2d 342 (1976) and Brady v.  Maryland, 373 U.S. 83, 10 L.Ed.2d 215 (1963).  Finally, the prosecutor may make voluntary disclosures in the interest of justice.  N.C. Gen. Stat. 15A-904(b).  

The nature of our adversarial system is that prosecutors, and not the police, are going to be the ones who usually provide defendants or their counsel with discovery.  Prosecutors tend to be the ones that deal directly with counsel for the defendant.  Also, prosecutors are the ones who are trained in the law.  Therefore, they are going to be in better position to determine which material should or must be disclosed.  

The United States Supreme Court has recognized that sometimes the police fail to inform prosecutors of all they know about the case. Kyles at 438.  However, the State has a responsibility to disclose exculpatory evidence even if the prosecuting attorney does not know that information.  [T]he individual prosecutor has a duty to learn of favorable evidence known to others acting on the governments behalf in the case, including the police.  Id. at 437.   Prosecutors have the duty to establish procedures and regulations to ensure that they have access to all relevant information that needs to be disclosed to the defense.  Id at 438.  Compelling investigating officers to turn over all the information they have about a case to the prosecuting attorneys is the only way to ensure that prosecutors can fulfill their constitutional and statutory discovery obligations.  

Finally, there would be absolutely no detriment to the State if this motion were granted.  Such an order would not change the type of information the State is required to disclose.  Rather, it would simply protect the defendants constitutional and statutory rights to discovery by making sure that prosecutors have access to information that is subject to disclosure prior to the defendants trial.  

WHEREFORE, the defendant prays for an order from this Court that all law enforcement officers in any way connected with the investigation of this case turn over to 
the prosecution all notes, evidence, and materials relating to this investigation and this case.   
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