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COMES NOW THE DEFENDANT, by and through his attorneys, pursuant to the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, and Article I, Sections 19 and 23 of the North Carolina Constitution, and respectfully moves for an order barring the State from utilizing inconsistent theories of prosecution in the cases of Defendant and his/her codefendants.  In support of his/her Motion, Defendant says the following:  
Several federal courts of appeal have found that the use of inconsistent, irreconcilable theories to secure convictions against more than one defendant in prosecutions for the same crime violates due process.  See Stumpf v. Mitchell, 367 F.3d 594 (6th Cir. 2004), cert. granted, Mitchell v. Stumpf, No. 04-637 (January 7, 2005) (prosecutorial use of inconsistent theories is at odds with fundamental fairness)
; Smith v. Groose, 205 F.3d 1045 (8th Cir. 2000) (same); Thompson v. Calderon, 120 F.3d 1045 (9th Cir. 1997) (en banc), vacated on other grounds,  523 U.S. 538 (1998) (same);  Drake v. Kemp, 762 F.2d 1449 (11th Cir. 1985) (en banc) (Clark, J., specially concurring) (same).

The special responsibilities prosecutors have in promoting justice and fair play was recently underscored in the case of State v. Smith, ___ N.C. ___, 567 S.E.2d 147 (2005).  In a concurring opinion, Associate Justice Brady wrote

I encourage North Carolina prosecutors to heed the paramount responsibilities which accompany their authority. “A prosecutor has the responsibility of a minister of justice and not simply that of an advocate; the prosecutor’s duty is to seek justice, not merely to convict.” Rev. R. Prof. Conduct N.C. St. B. 3.8 (Special Responsibilities of a Prosecutor) cmt. [1], 2005 Ann. R. N.C. 755-56. To that end, prosecutors must carefully guard the truth and accuracy of their statements within the criminal courts — especially statements to a jury. In this way, prosecutors may remain faithful stewards of their authority and “the most responsible officers of the court . . . ‘its right arm.’” State v. McAfee, 189 N.C. 320, 321, 127 S.E. 204, 205 (1925).

State v. Smith, 567 S.E.2d at ___.


Along with ______________, Defendant has been charged with the first-degree murder of _________________.  _________________ has been charged with accessory after the fact to the murder.  Counsel have been informed that the State intends to try _______________ and Defendant separately, and will proceed with ____________’s trial first.

______________ codefendants have given statements concerning the murder of ___________.  These statements tend to be inconsistent as to many material facts.  Cases in which codefendants give inconsistent accounts of what happened surely present significant challenges to even the most ethical prosecutors.  Defendant files this Motion to ensure that the high standards imposed on the State are faithfully followed in this case.

WHEREFORE, Defendant requests the Court to enter an order barring the State from presenting inconsistent theories of prosecution in the trials of Defendant and his/her codefendants.  Further, Defendant requests leave from the Court to amend this Motion  following the trial of _________________ and to bring to the Court’s attention additional facts relevant to this Motion.
This the _____ day of __________, 200_.
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I certify that I served a copy of the foregoing Motion to Bar the State from Presenting Inconsistent Theories of Prosecution by first class mail upon:
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This the ___ day of ____________, 200_.
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�  Among the questions presented in Stumpf is whether due process require vacatur of a defendant’s conviction when the State subsequently prosecutes another person in connection with the crime and allegedly presents evidence at the second defendant’s trial which is inconsistent with the first defendant’s guilt?
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