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NOW COMES the defendant, by and through his undersigned counsel, and respectfully requests that defense counsel be allowed to question any potential jurors challenged by the prosecutor for cause on the basis of their beliefs in opposition to the Death Penalty prior to the Courts ruling upon the prosecutors challenge.  In support of this motion, the defendant shows unto the Court:

I.

Defendant anticipates that the State will seek to death qualify the jury by challenging for cause any juror who has such strong beliefs against the death penalty that it would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath.  Wainwright v. Witt, 469 U.S. 412, 424 (1985).  See Adams v. Texas, 448 U.S. 38 (1980); Witherspoon v. Illinois, 391 U.S. 510 (1968).

II.

While jurors whose scruples against the death penalty are so strong that they are truly unable to follow the law may be removed, mere opposition to the death penalty is not a sufficient basis to remove a potential juror for cause.  Indeed, Witherspoon, supra, holds that it is unconstitutional to cull from the jury everyone who reveals during voir dire that they generally oppose the death penalty or have conscientious scruples against its imposition.  Adams, 448 U.S. at 43.  Witherspoon, supra, stands for the fundamental principle that the State has no valid interest in excluding such jurors, since [a] man who opposes the death penalty, no less than one who favors it, can make the discretionary judgement entrusted to him . . . and can thus obey the oath he takes as a juror.  Adams, 448 U.S. at 43 (quoting Witherspoon, 391 U.S. at 519.)

III.

That many jurors may be generally opposed to the Death Penalty but might be able to follow the law of North Carolina in this regard, if the law were sufficiently explained to them and they understood their duty as a juror to follow the law as the Court gives it.

IV.

That it is essential that the jury voir dire in this case be conducted in a fair and evenhanded manner in order to comport with constitutional requirements.  See Crawford v. Bounds, 395 F.2d 297 (1968).  Further, it is essential that jurors who simply have a general opposition to the Death Penalty not be excluded for cause in this case.

V.

That in the United States Supreme Court decision in Wainwright v. Witt, 469 U.S. 412 (1985), the Court implicitly, if not explicitly, recognized the right of defense counsel to ask questions of a juror who had been challenged for cause by the prosecution.  The Court alluded to this fact in its conclusion that the trial court properly exercised its discretion in allowing the challenge for cause of the juror.

VI.

That the decision of the United States Supreme Court in Gray v. Mississippi, 481 U.S. 648 (1987), makes clear that the improper excusal for cause of even one juror who expresses opposition to the death penalty constitutes reversible error and cannot be subject to a harmless error analysis.  Moreover, the Court noted in Gray that death-qualification questions were asked of individual potential jurors in the presence of others in the box as well as all prospective jurors waiting in the courtroom; as a result, the Court stated, venire members were able to learn the consequences of different responses and what response would likely result in their being excluded from the jury.  Such a procedure encouraged venire members to state opposition to the death penalty in such a way as to secure their excusal for cause.  The Court noted that though the juror in question at first seemed excludable for cause, after further questioning, she appeared eligible to serve.  The Court further noted the inadequacy of the questions asked and reiterated that the Witherspoon/Witt line of cases serve as a limitation on the power of the State to excuse jurors for cause who express opposition to the death penalty.

That the decision of the United States Supreme Court in Ross v. Oklahoma, 487 U.S. 81 (1988), recognizes that it is the ultimate response which determines a jurors eligibility to serve.

Finally, that the United States Supreme Court reiterated in Gray that to allow the State to exclude for cause any jurors except those who clearly would not follow their oaths is prejudicial error.

To permit the exclusion for cause of other prospective jurors based on their views of the death penalty unnecessarily narrows the cross section of venire members.  It stacks the deck against the petitioner.  To execute [such a] death sentence would deprive him of his life without due process of law.  Witherspoon v. Illinois, 391 U.S. at 523, quoted in Gray, 95 L.Ed.2d 633.

VII.

That to insure that the defendants rights under the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, as well as Article I, Sections 19, 23, 24 and 27 of the North Carolina Constitution, are assured in the jury selection process in this case, it is essential that defense counsel have an opportunity to question any such jurors prior to the Courts ruling on the prosecutors motion to challenge for cause.
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