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Now comes _________, attorney of record for___________, and hereby moves the Court to hold a pre-trial hearing pursuant to N.C.G.S. § 15A-2005(c) to determine that the defendant is mentally retarded.  In support of this Motion, counsel for defendant shows unto the court:

I.

The defendant in this case has been charged with First Degree Murder, and the State [has announced its intention to seek the Death Penalty if the defendant should be convicted of that offense][has not declared that this charge will be pursued non-capitally].

II.

Counsel for defendant has investigated thoroughly the issues of defendant’s mental retardation and has determined that the defendant is mentally retarded within and according to the definition set out in N.C.G.S. § 15A-2005(a)(1) and (2).  Further, the defendant’s mental retardation prohibits him from being sentenced to death under the United States Supreme Court decision in Atkins v. Virginia, 536 U.S. 304 (2002).  

III.

The affidavit of __________, a licensed [psychiatrist][psychologist], giving his opinion as an expert that the defendant is mentally retarded within the meaning of the above-referenced statute, is hereby incorporated by reference to this Motion and submitted in support thereof as required by N.C.G.S. § 15A-2005(c).

IV.

A pre-trial hearing to determine that the defendant is mentally retarded would serve the interests of justice in this case for the following reasons:

A. Such a determination by the Court would serve to narrow the issues in the case and focus the litigants on this critical issue early on in this prosecution.

B. Should the Court determine that the defendant is mentally retarded, the Court must declare the case noncapital, which would save considerable time, money and judicial resources, among them the necessity of having two counsel paid for by the State to represent the defendant and the other significant costs and time associated with a capital prosecution as compared to a noncapital prosecution.

C. It would be cruel and unusual punishment to execute Defendant under the Eighth and Fourteenth Amendments to the United States Constitution and under Article 1, §§19 and 27 of the North Carolina Constitution.

WHEREFORE, counsel for defendant respectfully requests that the Court grant this Motion and order that a pre-trial hearing be held to determine that the defendant is mentally retarded.

This the _____ day of __________, 200_.
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CERTIFICATE OF SERVICE

I certify that I served a copy of the foregoing Motion for Pre-trial Hearing to Determine that Defendant is Mentally Retarded by first class mail upon:

Name
District Attorney
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