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ADVANCE \d12NOW COMES the defendant, by and through undersigned counsel, and respectfully requests that the Court include the instruction set forth below in its sentencing phase charge to the jury.  In support of this requested instruction, defendant states:

ADVANCE \d6

ADVANCE \d61.
The Eighth and Fourteenth Amendments of the United States Constitution and Article I,  27 of the North Carolina Constitution prohibit the imposition of a sentence of death unless the defendant individually killed, intended to kill, or was a major participant in an underlying felony which resulted in murder, and acted with reckless indifference to human life.  Enmund v. Florida, 458 U.S. 782, 73 L.Ed.2d 1140 (1982); Tison v. Arizona, 481 U.S. 137, 95 L.Ed.2d 127 (1987).

ADVANCE \d6

ADVANCE \d62.
The Eighth and Fourteenth Amendments of the United States Constitution and Article I,  27 of the North Carolina Constitution further require that the capital sentencing decision be individualized and allow for the particularized consideration of relevant aspects of the character and record of each convicted defendant.  Woodson v. North Carolina, 428 U.S. 280, 303, 49 L.Ed.2d. 944, 960-961 (1976); Lockett v. Ohio, 438 U.S. 586, 57 L.Ed.2d 973 (1978).

ADVANCE \d6

ADVANCE \d63.
The jury verdict finding the defendant guilty of premeditated and deliberate murder under an acting-in-concert theory does not establish that the defendant had the requisite intent to be eligible for the death penalty under Enmund and Tison because the instructions permitted the jury to find the defendant guilty of this offense based upon the intent of the co-defendant.  

ADVANCE \d6

ADVANCE \d64.
WHEREFORE, the defendant requests the following sentencing phase instruction:

ADVANCE \d12You have found [name defendant] guilty of first-degree murder while acting-in-concert with [named codefendants].  The theory of acting-in-concert does not apply to your sentencing decision.  In deciding whether to impose a sentence of death or life imprisonment without the possibility of parole you must consider [name defendants] individual participation in, and his/her individual level of culpability for, the murder for which s/he has been convicted.

ADVANCE \d12The defendant further requests that the Court instruct on Issue I-A, in North Carolina Pattern Instructions-Criminal 150.10.

ADVANCE \d12
ADVANCE \d12 This the _____ day of __________, 200_.
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