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NOW COMES Defendant, by and through undersigned counsel, pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I, §§ 19, 23 and 27 of the North Carolina Constitution, and N.C. Gen. Stat. § 15A-903,  and moves this Court for an order requiring the State to provide all information regarding procedures used to identify Defendant as one of the alleged perpetrators in this case.  Defendant is entitled to all relevant information concerning the identification procedures, including, but not limited to, the following information:

1 A copy of all photographic lineups shown to any witness for the purpose of identifying the assailant or assailants in this case.  

2 Other identification procedures, if any, used to identify the assailant or assailants.  This request includes, but is not limited to, any showups, lineups, photographic lineups, single photo showups, photo compilations, and composite drawings made or shown.  

3 The identity of each witness who was shown the procedure.

4 The date such procedure occurred.

5 The time such procedure occurred.

6 The place such procedure occurred.

7 Names of all persons who were present when the procedure took place.

8 The instructions given to the witness prior to the procedure being conducted.  

9 The results of the procedure, including as exact a rendition as posssible of what the witness said, how long the witness took to make the identification if it was made, and any hesitancy or uncertainty of the witness in making the identification.  

10 Whether or not any indications were made to the witness after or during the procedure which were to the effect that the witness had “done well” or had “picked the right one.” 

FACTUAL BACKGROUND

[PUT IN VERY BRIEF DESCRIPTION OF THE CRIME AND ANY DETAILS FROM DISCOVERY OR ELSEWHERE THAT MAKES EYEWITNESS IDENTIFICAITON A KEY ISSUE IN THE CASE.]
LEGAL AUTHORITY

Defendant asserts that his rights to due process, to adequately prepare and present a defense, to effective assistance of counsel and to confront and cross-examine witnesses require the production of this information.  [NOTE: THIS NEXT SENTENCE MIGHT NEED TO BE MODIFIED DEPENDING ON YOUR INDIVIDUAL CASE SITUATION]  From the discovery provided so far, it appears that an identification of defendant is one of the central issues in this case—if not the central issue.  
The State must disclose all information concerning the identification procedures it used under N.C. Gen. Stat. § 15A-903(a).  That act gives Defendant access to the “complete files of all law enforcement and prosecutorial agencies involved in the investigation of the crimes committed or the prosecution of the defendant.”  This provision clearly contemplates all information requested by Defendant in this motion.  

Defendant also has a constitutional right to this information.  The confrontation clauses of the state and federal constitutions guarantee a defendant in a criminal proceeding, “the right to prepare and present a defense.”  State v. Canady, 355 N.C. 242, 253 (2002).  “This constitutional right ensures the reliability of the evidence against a criminal defendant by subjecting it to rigorous testing in the context of an adversary proceeding before the trier of fact.”  Id.  In Canady, the North Carolina Supreme Court said the trial court committed error when it allowed the prosecution’s firearms expert to testify after the expert was unable to provide the defense with spent shells he had compared with bullets that were found at the crime scene.  The Court found that the defendant’s inability to examine the spent bullets denied the defense the opportunity to rigorously test the prosecution’s firearms evidence, and thus interfered with defendant’s right to present a full defense.  Similarly, Defendant will be denied an opportunity to rigorously test the State’s eyewitness identification unless defendant is informed of the identification procedures used in this case a sufficient time before trial to allow the defense an opportunity to conduct a constitutionally thorough investigation.  

In order to ensure a fair and reliable trial, a criminal defendant must be fully informed well in advance of trial how the eyewitnesses originally identified him.  The United States Supreme Court has long recognized that eyewitness identifications are some of the most unreliable and potentially misleading type of evidence that can be presented against a criminal defendant.  “Usually the witness must testify about an encounter with a total stranger under circumstances of emergency or emotional stress.  The witness’ recollection of the stranger can be distorted easily by the circumstances or by later actions of the police.”  Manson v. Brathwaite, 432 U.S. 98 (1977).  The Court further described the problems with eyewitness identification in United States v. Wade, 338 U.S. 218, 228-29 (1967).  
But the confrontation compelled by the State between the accused and the victim or witnesses to a crime to elicit identification evidence is peculiarly riddled with innumerable dangers and variable factors which might seriously, even crucially, derogate from a fair trial. The vagaries of eyewitness identification are well-known; the annals of criminal law are rife with instances of mistaken identification.  Mr. Justice Frankfurter once said: "What is the worth of identification testimony even when uncontradicted? The identification of strangers is proverbially untrustworthy. The hazards of such testimony are established by a formidable number of instances in the records of English and American trials. These instances are recent - not due to the brutalities of ancient criminal procedure." The Case of Sacco and Vanzetti 30 (1927). A major factor contributing to the high incidence of miscarriage of justice from mistaken identification has been the degree of suggestion inherent in the manner in which the prosecution presents the suspect to witnesses for pretrial identification. A commentator has observed that "[t]he influence of improper suggestion upon identifying witnesses probably accounts for more miscarriages of justice than any other single factor - perhaps it is responsible for more such errors than all other factors combined." Wall, Eyewitness Identification in Criminal Cases 26.
There are two ways in which a defendant may attempt to protect himself from the inherent problems with eyewitness identifications.  One is to suppress identifications that were unconstitutionally obtained and are not reliable.  The other is to effectively confront the witness at trial.  In order for either of these devices to be properly utilized, however, a defendant needs to know what happened when the defendant was originally identified.  In Wade and its progeny, the United States Supreme Court established rules for when eyewitness identification procedures violated the United States Constitution.  If such impermissible procedures were used and the identification cannot otherwise be shown to be reliable, a jury is not permitted to hear it.  A defendant, however, cannot file and prosecute a motion to suppress an identification because of an unconstitutional identification procedure unless he knows what happened during the initial identification procedure.  Therefore, Defendant must be given access to the requested information concerning identification procedures in order to preserve his rights under Wade and its progeny.  
The other tool that a defendant has against improper identification is his right to confront the witness.  A defendant has two tools to properly confront a witness: investigation and cross examination.  Unless a defendant is given information about who made the identification and the circumstances of that identification, he cannot conduct the necessary investigation to undermine a wrongful identification.  Unless he is given enough information about the witness’s identification, he cannot conduct a proper cross examination of that witness and of the police officers to whom the identification was made.  
Defendant needs all of the information he is requesting about the identification process in order to be able to effectively investigate the identification procedures, to file any necessary motions concerning the identification, and to conduct his cross examination in this case.  “The State has not satisfied its duty to disclose unless the information was provided in a manner allowing defendant to make effective use of the evidence.”  Canady at 252.  Defendant has a right to discoverable information in a timely manner.  Id. at 253.   Therefore, Defendant requests that the court order the State to provide to the defense all of the information requested in this motion.  
This the _____ day of __________, 200_.
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