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NOW COMES the defendant, by and through counsel, and respectfully requests the following:

1.
That the court order the State to disclose its intention to elicit testimony or evidence of  bad acts or crimes of Defendant which are not charged in a pending bill of indictment and which the state contends are admissible under N.C. Rules of Evidence 404(b) or 608(b), or other rule of evidence, statute, or legal authority.

2.
That the court order the State to disclose the evidence of purported prior bad acts or crimes of Defendant upon which it intends to rely.

Such disclosure is required by the Sixth, Eighth and Fourteenth Amendments to the United States Constitution, and Article I, §§ 19, 23 and 27 of the North Carolina Constitution.  

In support of his request, Defendant shows the following to the court:

The State must disclose all information concerning prior bad conduct of Defendant under N.C. Gen. Stat. § 15A-903(a).  That act gives Defendant access to the “complete files of all law enforcement and prosecutorial agencies involved in the investigation of the crimes committed or the prosecution of the defendant.”  This provision clearly contemplates all information connected to any evidence the State intends to offer under North Carolina Rules of Evidence 404(b) or 608.  
If the State were permitted to introduce evidence of alleged prior bad acts of which neither Defendant nor his counsel had notice, Defendant would not be able to properly defend against such allegations.  A defendant’s right under the state and federal constitutions to confront the accusers and witnesses against him, “includes the right to prepare and present a defense.”  State v. Canady, 355 N.C. 242, 253 (2002).  (constitutional error for trial court to permit State’s ballistics expert to testify about results of their test when defendant never had opportunity to examine the test shells used by the State’s expert to reach his conclusion).This right guarantees that a defendant be given the opportunity to rigorously investigate and challenge the evidence before that evidence is introduced at trial.  Id.   Defendant will not be able to rigorously challenge the evidence against him unless he is given adequate notice of every alleged prior bad act the State intends to offer against him.  

 The prohibition of evidence of other crimes is said to have constitutional implication as due process requires that a person be convicted, if at all, of a particular crime charged and not for other crimes or simply because of who he is.  State v. McKoy, 78 N.C. App. 531, 538, 337 S.E. 2d 666,  revd on other grounds, 317 N.C. 519, 347 S.E. 2d 374 (1986).  Thus, admission of evidence of other crimes or wrongs potentially violates the defendant’s presumption of innocence of the crime charged.  See United States v. Foskey, 636 F.2d 517 (D.C. Cir. 1980) (cited in McKoy, 78 N.C. App. at 538).

The Supreme Court of North Carolina has squarely held that before a trial court may admit evidence of other crimes or bad acts of the defendant under Rule 404(b) or 608(b), it must first determine whether or not the evidence is relevant under the Rule.  If it determines that the evidence is relevant, the trial court is obligated, prior to admitting extrinsic conduct evidence, to engage in a balancing, under Rule 403, of the probative value of the evidence against its prejudicial effect.  The better practice is for the proponent of the evidence, out of the presence of the jury, to inform the court of the rule under which he is proceeding and to obtain a ruling on its admissibility prior to offering it.  State v. Morgan, 315 N.C. 626, 639, 340 S.E.2d 84 (1986).

The orders the Defendant seeks by this motion will advance the mandate and policy rationale of Morgan and will promote the orderly administration of justice by permitting the Defendant and the state, prior to trial, to conduct research and to prepare motions advocating against and for the admission of the evidence in question.  Ordinarily it is disclosure rather than suppression, that provides the proper administration of justice.  United States v. Baum, 482 F.2d 1325, 1331 (2nd Cir. 1973) (conviction reversed for surprise admission of other crimes evidence).  In many jurisdictions, 404(b) questions are the most frequently litigated issues in criminal appeals . . . The erroneous admission of uncharged misconduct too often provides a fertile ground for reversal in criminal cases.  United States v. King, 121 F.R.D. 277, 281 (E.D.N.C. 1988).  See State v. Al Bayyinah, 356 N.C. 150 (2002).  (Reversing death row inmate’s convictions because evidence improperly admitted under 404(b))  “The dangerous tendency of Rule 404(b) evidence to mislead and raise a legally spurious presumption of guilt requires that its admissibility should be subject to strict scrutiny by the courts.”  Al Bayyinah, at 154.  

The Defendant cannot be prepared to respond meaningfully to evidence of uncharged crimes and bad acts when he has no notice of them.  Disclosure in advance of trial will eliminate unfair surprise and therefore avoid the necessity for the defense to seek recesses or other delays during trial to investigate undisclosed accusations of misconduct.  In sum, it is both fundamentally unfair and a violation of the right to make a defense to the crime charged not to give a defendant prior notice of all crimes which the prosecution will attempt to use to convict him.
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