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NOW COMES Defendant, by and through counsel, and moves the Court for an order requiring the prosecution to disclose the aggravating circumstances it intends to prove and all relevant information concerning those circumstances.  Such disclosure is required by the Sixth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, §§ 19, 23 and 27 of the North Carolina Constitution.  Specifically, Defendant requests the following:  

(1)
A list of the specific aggravating circumstances upon which the State will rely under N.C.G.S. 15A-2000(d);

(2)
A detailed statement of the evidence that the State contends establishes each of the aggravating circumstances mentioned under Paragraph (1) above;

(3)
 The names, addresses and telephone numbers of any witness the prosecution expects to call, along with a statement of the expected testimony from each such witness;

(4)
A copy of any statement that the prosecution has obtained from any witness regarding any aggravating circumstance, whether or not the prosecution intends to call such witness for trial.
As grounds for this motion, Defendant shows the Court that under N.C.G.S. 15A-2000, et seq., if Defendant is convicted of the offense of First Degree Murder, the jury must then determine whether he will receive a sentence of life imprisonment without parole or whether he will be executed.  In making this determination, the jury is required by the statute to weigh evidence of any aggravating factors against the evidence of any mitigating factors.  Due process and basic fairness require that a person not be executed without first having full knowledge of and sufficient time and resources to investigate all relevant factors that might affect whether he lives or dies.  Only by full disclosure by the prosecution of any and all information it has relating to aggravating circumstances can a defendant and his counsel effectively defend against a capital sentence.

Due process requires that a defendant be given notice of any fact that, if proven, would increase the maximum penalty for a crime.  See Jones v. United States, 526 U.S. 227, 252 (1999)  (ruling that any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.)  The United States Supreme Court later extended its reasoning in Jones to apply to aggravating circumstances in a capital case.  Ring v. Arizona, 536 U.S. 584 (2002).   Under Ring and Jones, a defendant is entitled to get sufficient notice of every aggravating circumstance the State intends to offer against him.

A defendant’s right under the state and federal constitutions to confront the accusers and witnesses against him, “includes the right to prepare and present a defense.”  State v.. Canady, 355 N.C. 242, 253 (2002).  (constitutional error for trial court to permit State’s ballistics expert to testify about results of their test when defendant never had opportunity to examine the test shells used by the State’s expert to reach his conclusion).  This right guarantees that a defendant be given the opportunity to rigorously investigate and challenge the evidence before that evidence is introduced at trial.  Id.   Defendant cannot adequately and rigorously present a defense against a death sentence in this case unless he has sufficient notice of the aggravating circumstances the State intends to offer against him.

Additionally, our state legislature amended N.C. Gen. Stat. § 15A-903 in 2004 to allow a defendant to get full discovery in a case.  The purpose of that amendment was that the legislature believed that if defendant’s got full discovery, it would greatly reduce the possibility that miscarriages of justice would occur.  The items requested by Defendant in this motion are consistent with the language, spirit and intent of the revised N.C. Gen. Stat. § 15A-903.  

WHEREFORE, Defendant prays that the prosecution be required to make full disclosure of information concerning aggravating circumstances in this case, including a list of the circumstances the State intends to introduce against Defendant, a detailed statement of the evidence the State contends supports those aggravating circumstances, the names, addresses and phone numbers of all witnesses to those aggravating circumstances, and any statement by any witness concerning any aggravating circumstance . Further, Defendant requests that this evidence be furnished in a timely manner to ensure that Defendant has an adequate amount of time to properly investigate and otherwise challenge those aggravating circumstances.  
This the _____ day of __________, 200_.
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�Even if this motion is granted, Defendant submits it would not cure the problem with the indictment that Defendant has alleged in an earlier motion that the indictment, under Ring and Jones, fails to properly allege all of the elements necessary for first-degree murder and fails to allege any aggravating circumstances.  
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