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Issue:  Whether an indigent respondent parent has the right to request the assistance of an expert on an ex-parte basis in an AND/TPR case.

Discussion:  It is clear that an indigent respondent parent has the right to the services of counsel pursuant to 7A-451, 7B-602 and 7B-1101.1.  

Further, while necessary expenses of counsel, including the expenses of an expert witness, are to be paid by IDS in accordance with 7A-454, “it is in the trial court’s discretion whether to grant requests for expenses to retain an expert witness..”  In Re D.R., COA04-953 (2005).  

In criminal proceedings, counsel for an indigent defendant may make the request for expenses to retain an expert witness on an ex-parte basis.   This approach is sanctioned by State v. Ballard, 333 N.C. 515, 428 S.E.2d 178 (1993) which held that an indigent defendant is entitled to an ex parte hearing when moving for the assistance of a mental health expert. The court found that an open hearing could jeopardize a defendant’s Fifth Amendment privilege against self-incrimination, a defendant’s Sixth Amendment right to effective assistance of counsel and a defendant’s right to privileged communications with his or her attorney.    For a fuller discussion, see Chapter 5 of the North Carolina Defender Manual at http://www.ncids.org/Def%20Manual%20Info/Defender_Manual/DefManChpt05.pdf 
While it is clear that a respondent parent does not have a Sixth Amendment right to counsel, a respondent parent does have due process rights and a statutory right to counsel.  Further, the Court of Appeals has indicated the right to counsel necessarily includes a right to effective assistance of counsel.  In re Oghenekevebe, 123 N.C. App. 434, 436, 473 S.E.2d 393, 396 (1996).

Conclusion:  While there is no direct statutory or appellate authority giving a respondent parent the right to request the assistance of an expert on an ex-parte basis in an AND/TPR case, the reasoning applied in criminal proceedings applies to AND/TPR proceedings.  In both types of proceedings, there is an indigent person who is entitled to counsel. That right includes the right to request assistance from an expert that, if granted, must be paid for by the State.  In both criminal and TPR cases, the trial court’s decision rests on whether the movant has shown that “there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that defendant will not receive a fair trial”.   In Re D.R., COA04-953 (2005).   Further, in both criminal and AND/TPR cases, the nature of the assistance requested may be of a nature that, if revealed to the petitioner, will impact the ability of counsel to provide effective assistance to his or her client.   

One approach is to file two motions; one for funds for your expert witness and one for the motion to be heard ex parte.  Only serve the second motion on the other parties.  That way the other parties can be heard on that issue.  If the motion is granted, you can proceed with your motion for funds for an expert witness on an ex parte basis.  Be sure to get the motion and order sealed within the file!  If the motion is denied, look at Chapter 5 of the Defender Manual for practice pointers on how to proceed and how to preserve this issue for appeal.   

