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No. COAP-_______





DISTRICT __________________
NORTH CAROLINA COURT OF APPEALS

****************************************************

IN RE A.A.




)
From                   County

A minor child.



)
__ J _____
****************************************************

PETITION FOR WRIT OF MANDAMUS

****************************************************

TO THE HONORABLE JUDGES OF THE NORTH CAROLINA COURT OF APPEALS:


NOW COMES the respondent-mother/father, _______________________, by and through undersigned counsel, and respectfully petitions this Court, pursuant to N.C. Gen. Stat. §7A-32(c) and N.C.R.App.P. Rule 22 to issue its writ of mandamus for the purpose of directing the Honorable [NAME], presiding judge, District Court of [COUNTY] County, to enter a [TYPE OF] order, and mandamus is therefore the appropriate remedy.  In support of this petition, respondent shows as follows:

INTRODUCTION AND SUMMARY OF CLAIM

The purpose of this petition is to have the trial court hold a [TYPE OF] hearing, or alternatively enter a [TYPE OF] Order, based upon a remand from the Court of Appeals.
 
PROCEDURAL AND FACTUAL BACKGROUND


1.
A juvenile petition was filed on [DATE] at which time the [COUNTY] County Department of Social Services (“DSS”) also obtained non-secure custody.


2.
By Order filed [DATE], the Honorable [NAME] adjudicated the juvenile as neglected and entered a disposition.  The matter was appealed to the Court of Appeals in [CASE NAME AND CITE].  On [DATE], this Court vacated and remanded the disposition with instructions to, “Accordingly, on remand, the trial court must clarify its disposition; must specify which statements in the reports it is finding as a fact; and must make findings of fact specifically relating to A.A. that support its  disposition.” 

3.
A dissent as to the issue of the adjudication of neglect resulted in a review by the Supreme Court of North Carolina, which affirmed the adjudication by order filed [DATE] in [CASE NAME AND CITE].


4.
During the pendency of the appeal on adjudication and disposition, the trial court held a permanency planning hearing on [DATE] resulting in an Order entered by the Honorable [NAME] on [DATE].  The matter was appealed to the Court of Appeals in [CASE NAME AND CITE], resulting in an unpublished opinion by this Court on [DATE], in which this Court ruled, “We therefore vacate the order and remand for further findings of fact and conclusions of law.”

5.
On [DATE] the undersigned counsel sent a letter to the Honorable Judge [NAME] and all parties indicating the need to have new orders entered as a result of the Court of Appeals rulings as to disposition and permanency planning.


6.
On [DATE], the Honorable [NAME] sent a fax to trial counsel indicating that he would announce findings of fact in the afternoon of the same day in reference to the “Juvenile Case Remanded on Appeal” as to the “findings of fact to be made in [CASE NUMBERS]” thereby addressing this Court’s remand of the permanency planning order.

7.
The Permanency Planning Hearing Order filed on [DATE] addressed A.A.’s siblings that were also part of the remand but failed to include A.A.  That order was appealed and is currently scheduled to be heard without oral argument during the week of [DATE] in case no. COA [NUMBER].


8.
The trial court entered a new “Order Permanency Planning Review” as to A.A. on [DATE] in which it found that, “2.  That legal guardianship of the child, A.A. was given to X on [DATE].”  [The [DATE] date is the date of the hearing resulting in the Order filed on [DATE].]  The order further concluded “2.  That it is in the best interest of the Child, A.A. that legal guardianship continue with X…”  This order is not appealable as on its’ face it does not meet any of the criteria of N.C. Gen. Stat. §7B-1001(a) as to hearings that are appealable.


9.
Since that time, the trial court has entered its’ “Order on Disposition” filed [DATE], resulting from a non-evidentiary remand hearing as to disposition.


10.
To date, the trial court has failed to correct its permanency planning hearing order or to hold a remand hearing from the permanency planning hearing held [DATE].


11.
Undersigned counsel represents the respondent pursuant to an appointment by the Appellate Defender.  

12.
No hearings are scheduled in this matter as of the writing of this petition even though the court has been made aware that a remanded permanency planning order is still missing.
REASONS WHY THIS COURT SHOULD ISSUE ITS WRIT OF MANDAMUS

13.
The North Carolina Supreme Court’s decision in In re T.H.T., 362 N.C. 446, 665 S.E.2d 54, 2008 WL 3915190 (27 August, 2008) demonstrates respondent’s entitlement to a writ of mandamus.  In T.H.T., the Court directly held that “Mandamus is the proper remedy when the trial court fails to hold a hearing … as required by statute.”  Id. at *6.  Because the district court has failed to hold such a hearing, mandamus is appropriate under the holding of T.H.T.

14.
In reaching its holding in T.H.T., the Supreme Court reviewed the legal principles governing mandamus, including:

(1)  the party seeking relief must be clearly entitled to the relief requested.  Id., at *5, citing Snow v. N.C. Bd. of Architecture, 273 N.C. 559, 570, 160 S.E.2d 719, 727 (1968);

(2)  the respondent must have a legal duty to perform the act requested.  Id. at *5, citing, Moody v. Transylvania County, 271 N.C. 384, 391, 156 S.E.2d 716, 721 (1967);
(3)  performance of the duty bound act must be ministerial in nature and not involve the exercise of discretion, although a court may issue a writ of mandamus requiring the performance of a discretionary act “as long as the court does not require a particular result.” Id. at *5, citing Moody, 271 N.C. at 390, 156 S.E.2d at 720;

(4) the respondent must have “refused to perform” the act requested, and the time for performance of the act must have expired.  Id. at *5, citing Sutton v. Figgatt, 280 N.C. 89, 93, 185 S.E.2d 97, 99 (1971); and, finally,

(5) the court may only issue a writ of mandamus in the absence of an adequate remedy at law.  When appeal is the proper remedy, mandamus does not lie.  Id. at *5, citing Snow, 273 N.C. at 570, 160 S.E.2d at 727.


15.
Applying these factors to respondent’s case, as to the first factor, _________________ is clearly entitled to have an order entered based upon this Court’s remand; see In re P.P. and M.P., 183 N.C. App. 423, 645 S.E.2d 398 (2007).  Second, the presiding judge, the Honorable [NAME], has an obligation to enter an order when his prior order was vacated by the Court of Appeals as it is no longer valid.  Third, the act sought by the mandamus, either a remand hearing or the entry of an order with appropriate findings, is a ministerial duty which does not involve a discretionary act as either of these options are available to the trial court when an order is vacated.  Fourth, the trial court has “refused to perform” its duties, first by not entering an order when it entered an accompanying order as to A.A.’s siblings on [DATE] from the [DATE] hearing, and secondly, by failing to enter an order since then while holding a “new permanency planning review” on [DATE] prior to rectifying the remanded permanency planning order.  The order was also not rectified when the disposition remand order was filed on [DATE].  Finally, there is no other remedy at law.  The failure to enter an order is not appealable as it does not meet any of the definitions of N.C.G.S. §7B-1001(a).
LIST OF ATTACHMENTS

16.  The following documents are attached hereto as exhibits, and are hereby incorporated by reference:
A.
Court of Appeals Decision
B. Supreme Court Decision

C.
Order of Remand in Permanency Planning Case
D.
Letter to the Court

E.
Facsimile Transmittal Sheet from Judge
F. Order Permanency Planning Review [new]
G. Order on Disposition [from remand]
H. Appointment of Counsel


WHEREFORE, respondent hereby respectfully petitions this Court:

(1)
to issue its writ of mandamus to the Honorable [NAME], judge presiding, District Court for [COUNTY] County, directing said court to hold the remanded [TYPE OF] hearing or enter an order as a result of the remand from this Court of the [DATE] Order, and

(2) 
for such other relief as this Court deems just and appropriate.

The foregoing petition is respectfully submitted, this the _____ day of ______________, 20____.  





Electronically submitted





Attorney Name






Bar No.






Attorney for __________






Address






Phone Number






E-mail Address

VERIFICATION

The undersigned, ____________________, having been duly sworn, says and deposes that she is counsel for the respondent in this matter, and that, except where specifically alleged on the basis of information and belief, the factual allegations contained herein are all derived from undersigned counsel’s investigation into this matter, including examination of the court records in the case, as well as other available records, and from conversations with respondent’s trial counsel and the juvenile clerk in __________________ County, and that she knows them to be true on that basis.  As to those matters specifically alleged on information and belief, undersigned counsel is informed and believes them to be true.

.  


This the _______ day of ____________________, 20___.









_________________________









Appellate Counsel
STATE OF NORTH CAROLINA

COUNTY OF _____________
Sworn to and subscribed before me,

This the _____ day of ________________, 20____.

______________________________

Notary Public

My commission expires:

CERTIFICATE OF SERVICE
The undersigned hereby certifies that they electronically filed and served the foregoing Appellant Respondent’s Petition for Writ of Mandamus per Rule 26(c) upon the Office of the Clerk of the North Carolina Court of Appeals and the parties or their counsel of record by uploading and by e-mailing said document to the following e-mail addresses stated below or placing in a pre-paid U.S. Mail receptacle where no e-mail address was available, as follows:



Dan Horne, Clerk




electronic filing site


North Carolina Court of Appeals


P.O. Box 2779


Raleigh, NC  27602


Judge to Whom Mandamus is Directed


Include the names and addresses of all other counsel.


This the ___ day of ___________, 20___.








Electronically submitted







Attorney Name








Bar No.








Attorney for __________








Address








Phone Number








E-mail Address

