	STATE OF NORTH CAROLINA

	IN THE GENERAL COURT OF JUSTICE

	





	SUPERIOR COURT DIVISION

	COUNTY OF ?????   



	FILE NO. ?????

	





	

	STATE OF NORTH CAROLINA
)
	
MEMORANDUM RE:
 

	




)
	JURY VOIR DIRE

	v.




)
	

	




)
	

	??????????



)
	

	




)
	


TABLE OF CONTENTS

I.
INTRODUCTION
2

II.
EXCLUSION OF JURORS WITH A REVERENCE FOR LIFE VIOLATES THE EXPRESS TERMS OF NCGS Section 15A-2000
2

III.
THE FORM OF ORAL VOIR DIRE: SPECIAL PRECAUTIONS
5

A.
Avoiding Processing Effects
5

B.
Learn Before Instructing
9

C.
Broad Leeway to Inquire About Publicity
10

D.
Heighten, Not Lessen, Personal Responsibility
11

E.
Leeway To Ask Open-Ended Questions
13

F.
Leeway to Probe Juror's Understanding of Concept of Mitigation
14

G.
Leeway to Ensure Jurors Can Adequately Accord Respect to Decision-Making of Others
15

III.
PENALTY BIAS RELATED VOIR DIRE
16

A.
Defense Counsel Is Entitled to Inquire Into All Relevant Biases that Jurors May Harbor
16

B.
Pretrial Publicity Poses an Enormous Potential for Sentencing Bias in this Case
19

C.
Publicity-Generated Penalty Bias Merits Voir Dire Inquiry and Disqualification If Found to Exist
19

D.
The Need for Case-Specific Penalty Bias Questioning
21

E.
Defense Counsel Does Not Seek to Improperly Learn How Jurors Would Weigh Specific Mitigating or Aggravating Evidence
24

F.
Mandated Areas of Inquiry
25

IV.
AREAS WHERE THE COURT HAS ALREADY APPROVED ORAL INQUIRY BY COUNSEL
26

V.
CONCLUSION
26

MEMORANDUM AND REQUESTS RELATING TO JURY VOIR DIRE
I.  INTRODUCTION

Voir dire lays "the predicate for both the judge's and counsels judgment about the qualifications and impartiality of potential jurors.  Without an adequate foundation, counsel cannot exercise sensitive and intelligent peremptory challenges, that suitable and necessary means of ensuring that juries be in fact and in the opinion of  the parties fair and impartial. United States v. Baker, 638 F.2d 198, 200 (10th Cir. 1980).

 Counsel submit this memorandum and accompanying materials as a means to advise the court of methods and means by which the voir dire in the upcoming trial may be conducted lawfully, fairly, and efficiently, while simultaneously eliciting all necessary information to discern whether potential jurors harbor any disqualifying prejudice, and allowing counsel to exercise peremptory challenges intelligently.

We request the opportunity to discuss these points with the Court before any final decisions are made with respect to the scope of or limits on voir dire.

II.  EXCLUSION OF JURORS WITH A REVERENCE FOR LIFE VIOLATES THE EXPRESS TERMS OF  NCGS SECTION 15A-2000

The death statute pursuant to which this defendant is being tried, NCGS Section 15A-2000, specifically instructs that,  the judge shall include in his instructions to the jury that it must consider any mitigating circumstances which may be supported by the evidence. 
NCGS Section 15A-2000 (b).  Thus, that a juror may view human life as sacred and be inclined to believe that this defendants existence as a human being, in and of itself, is a death-trumping mitigating factor, cannot be considered a basis for disqualification under the death statute.

The process of  "death qualification," held to be constitutionally permissible -- if state law provides for it –under (Witherspoon v. Illinois, 391 U.S. 510 (1968) and Wainwright v. Witt, 469 U.S.412 (1985) is predicated on the notion that some juror may possess death penalty views that would "prevent or substantially impair the​ performance of his duties as a juror in accordance with his instructions and his oath.  Witt, 469 U.S. at 424 (quoting Adams v. Texas, 448 U.S. 38, 45 (1980)).  But Witherspoon does not provide a  "ground for challenging any prospective juror.  It is rather a limitation on the States power to exclude." Adams, 448 U.S. at 47-48.  

A juror who enters the box believing in the sanctity of human life as a mitigating factor will not be "prevented or substantially impair[ed]” from doing his duty under North Carolina law.  This is because under North Carolina law,  anything may be considered a mitigating factor.  See McKoy v. North Carolina. In short, the systematic removal  of jurors who believe in the sanctity of human life  violates the intent and explicit directive of the statute.


Witherspoon and Witt simply permit the state to exclude jurors under certain conditions.  NCGS 15A-2000 does not mandate the exclusion of anyone.  Nor, like some statutes, does it limit or channel juror consideration of mitigating evidence.  A juror who believes, based on the evidence, that the defendant's life is sacred may consider that to be a mitigating factor, and, regardless of what other jurors think, may give that factor decisive weight.  The statute says "any" and the word should be held to mean what it says. This literal reading of "any" and the other statutory terms is consistent with the Supreme Courts teaching about statutory interpretation.  Connecticut Nat. Bank v. Germain,  503 U.S. 249, 253-254 (1992) ("We have stated time and time again that courts must presume that a legislature says in a statute what it means and means in a statute what it says there.);  West Virginia Univ. Hospitals, Inc. V. Casey, 499 U.S. 83, 98 (1991)(rejecting argument that the congressional purpose in enacting [a statute] must prevail over the ordinary meaning of statutory terms).

Moreover, we are dealing with a criminal statute.  Ever since Chief Justice Marshalls opinion in Wiltberger v. United States, 18 U.S. (5 Wheat) 76 (1820), it has been clear that courts cannot fill up statutory gaps by judicial legislation.  From Wiltberger, there is a straight line to holdings that ​criminal statutes must be construed strictly, in favor of the accused, under the principle of lenity.  See, e.g., Kozminski v. United States, 487 U.S. 931 (1988).  Indeed, the principle of strict construction, or lenity if you will, was developed in England precisely to mitigate the rigor of capital statutes.  See generally, Dan M. Kahan, Lenity and Federal Common Law Crimes, 1994 Sup.  Ct.  Rev. 345, 358-59 and passim (citing authorities, discussing the principle, but disagreeing with its application). The "ordinary meaning" of this statute is that the individual juror is a sovereign in her own right when it comes to respect for life.

The Legislature has given us an ever-expanding list of capital crimes.  It is fair to insist that courts observe the limits inherent in the language the Legislature has chosen.

The remaining portion of this memorandum argues in the alternative, without waiving the above plea.

III.  THE FORM OF ORAL VOIR DIRE: SPECIAL PRECAUTIONS

Case law, social science studies, and experience teach that the process of a capital voir dire can have deleterious effects on the ability of counsel and the Court to obtain all necessary information and, all other things held equal, may indeed incline juries toward conviction and a sentence of death.  For these reasons, we ask that the Court take specific precautions during  the  voir dire at trial to ensure the fairness of the process.

A.
Avoiding "Processing" Effects
Social science studies have established that the process of death qualification itself has a prejudicial effect on jurors who are subjected to this process. See, e.g., Craig Haney, "On the Selection of Capital Juries,"  8 Law and Human Behavior No., 121-33 (1984) ("Haney I")); Craig Haney, "Examining Death Qualification; Further Analysis Of the Process Effect," 8 Law and Human Behavior No., 133-151 (1984) ("Haney II”).

Death qualification biases capital juries not only because it alters the composition of the group qualified to sit, but also because it exposes them to an unusual and suggestive legal process. Haney I at 121.
  Haney hypothesized that the experience of death qualification may create certain expectations and preconceptions in the minds of  jurors about the legal case that is to follow.  These expectations and preconceptions lead jurors to digest and organize evidence elicited at trial in a way consistent with those expectations, all to the detriment of the defendant.  Haney I at 122.  The study confirmed his hypothesis:

Exposure to death qualification increased subjects' belief in the guilt of the defendant and their estimate that he would be convicted.  It also increased their estimate of the prosecutor, defense attorney, and judge's belief in the guilt of the defendant.  The death qualification process led subjects to perceive both prosecutor and judge as more strongly in favor of the death penalty, and to believe that the law disapproves of people who oppose the death penalty.  And it led jurors to choose the death penalty as an appropriate punishment much more frequently than persons not exposed to it.  Thus, persons who had been exposed to death qualification not only differed from non-​death-qualified subjects, but they differed in ways that were consistently prejudicial to the interests and rights of the defendants.

Haney I at 128-29.

The gist of the "processing effect stems from the necessarily extended discussion of penalty before any determination of guilt.  Jurors in novel or unfamiliar situations are especially sensitive to cues from authority figures like judges and lawyers.  When judges and attorneys from the very start of voir dire begin to focus and dwell on the death penalty, it resolves uncertainty in the minds of the jurors in a way prejudicial to the defendant.  Because expectations are important determinants of the way subsequent information is received, interpreted, and acted upon, "[o]nce jurors have imagined themselves in the penalty phase of the trial, they may come to assume that it will occur, and begin to organize subsequent information in a manner consistent with that assumption. Id. at 130 and 131.

Another distorting factor is that death qualification requires jurors to take a public stand, affirming their willingness to consider imposing the death penalty.  Because public advocacy of a position intensifies ones belief in it, [t]he public affirmation required by death qualification may thus intensify the jurors commitments to use the death penalty . . . [or cause the juror to] become invested in a tough image that will affect them in deliberations.  Id. at 130-31.

This Court [has already taken] [can take] some steps to reduce the inevitable prejudicial processing effects, including individualized voir dire to prevent other jurors from learning what kind of responses are disfavored.  But the Court should ensure at all times that the method by which questions are asked either by the Court or counsel do not implicitly convey the notion that a penalty phase is inevitable or that the law would favor a guilty verdict followed by a death sentence.

For example, court personnel may "tire of using cumbersome contingent and subjunctive forms" leading them to speak "to prospective jurors as though the second phase of the trial was inevitable. Haney II at 136.  Discussion of the death penalty decision-making process is a necessity, but when questions move past the contingent nature of  the process, "prospective jurors may infer from these discussions that the real issue before them will be to decide what kind of punishment is appropriate." Haney II at 137.

One known psychological effect, called the availability  heuristic," suggests that the very imagining of an event makes its cognitive category, as well as the necessary sequence of events that precede it, more available and easier to access mentally.  Haney II at  139.  Thus, the process of putting potential jurors into a hypothetical penalty phase and forcing them to confront their ability to return a death verdict, makes it easier for them later to return both a verdict of guilty and a death verdict.  In this case in particular, defense counsel should be permitted to counter this biasing effect by asking jurors how they can contemplate a verdict of not guilty, or punishments other than death. Such a public affirmation of the ability to return a not guilty verdict, or a punishment other than death, would also tend to counter the bias generated by having to commit publicly to being capable of imposing a death sentence. 

We ask that the Court make efforts to minimize the unavoidable processing effects of the death penalty voir dire on the prospective jurors.  The Court and counsel must carefully ascertain whether the prospective juror recognizes the purpose for the procedure being followed in this case -- namely, the questioning on the death penalty issues being conducted before trial.  The prospective juror must be able to understand that the procedure cannot be allowed to affect either the prospective juror's view of the defense, the presumption of  innocence, or the states burden of proof.

B. Learn Before Instructing
 Any juror who would impose death regardless of the facts and circumstances of conviction cannot follow the dictates of law.  It may be that a juror could, in good conscience, swear to uphold the law and yet be unaware that maintaining such dogmatic beliefs about the death penalty would prevent him or her from doing so.
Morgan v. Illinois, 504 U.S. 719, 735, 112 S.Ct. 2222, 2233, 119 L.Ed.2d 492 (1992).

We ask that the Court never foreshadow what response might result in disqualification and never dictate to any prospective juror the requirement that he must follow the law, before adequately examining the feelings, biases, opinions, or prejudices that the prospective juror may hold.  Any inquiry or directives about the law, which takes place before the prospective jurors  actual opinions or biases have been fully examined, is counterproductive and favors the prosecution over the defense.

As the New Jersey Supreme Court has stated:
An important ingredient in the [capital voir dire] inquiry is the use of open-ended questions, which in our opinion are most likely to provide counsel and the court with insight into jurors opinions and biases.

Once the trial court has elicited from each juror sufficient information concerning the persons predilections--which is much more likely to be expressed freely when the juror is not constrained by an instruction from the court on what kind of answer leads to automatic dismissal-- then counsels ability to formulate and argue for excusal for cause is enhanced.  More importantly, the trial court will have a more complete record on which to apply the Adams-Witt standard in granting or denying excusals for cause.  This enhanced record is imperative to preserve societys interest in a fair trial.

State v. Williams, 550 A. 2d 1172, 1182 (N.J. 1988) (emphasis added).

If the depth and strength of any feelings, biases, opinions or prejudices are not fully explored before the prospective juror is instructed about the requirements of the law, then counsel and the Court will be deprived of critical information - information upon which counsel must rely to exercise intelligently their challenges, and on which the Court must depend if it is to reliably and fairly rule on the defense challenges.  The purpose of voir dire is to flush out the jurors biases, not drive those biases deeper into that psychological cave where we all bury our private prejudices.

C.
Broad Leeway to Inquire About Publicity
"Where there is a possibility that prospective jurors have been exposed to prejudicial publicity, the court must examine with care so as to ensure that they are not biased. United States v. Hall, 536 F.2d 313, 324 (10th Cir.) , cert. denied, 429 U.S. 919 (1976).  Cf.  Mu-Min v. Virginia, 500 U.S. at 425 (Undoubtedly, if counsel were allowed to see individual jurors answer questions about exactly what they had read, a better sense of the juror's general outlook on life might be revealed, and such revelation would be of some use in exercising peremptory challenges.").
Counsel should be given adequate leeway to probe for and establish the full extent of the prospective juror's exposure to any information, communication or outside influence concerning this case (or the case of co-defendant), including but not limited to print and electronic media, friends, co-workers, family members, acquaintance with or connection to information concerning any of the victims or their families or friends.  Counsel must be given the opportunity skillfully and carefully to ask repeated questions of and follow up on the prospective juror's answers, since it is routine and predictable that prospective jurors will not often reveal  the extent of their exposure to such matters on first inquiry, and that they will not freely discuss such exposure because they often feel that they may have done something wrong, especially since they are being asked about the exposure in the context of a criminal trial.  Further, prospective jurors ordinarily assume that everyone they are talking to knows more about the case than they do; they thus tend at first to minimize their responses and speak in generalities.

D.
Heighten, Not Lessen, Personal Responsibility
We ask that the Court refrain from making any comments to prospective jurors that would in any way tend to lessen the responsibility that each juror will be required to shoulder in the event the case advances to the penalty phase.  By the same token, counsel must be able to probe each juror's understanding that she and no one else - not some appellate judge, or the law" -  will be making the ultimate decision in the event of a penalty phase.

Responsibility for sentencing a criminal defendant to death rests firmly with each juror.  Caldwell v. Mississippi, 472 U.S. 320, 328-29 (1985).  Jurors must be confronted with the truly awesome responsibility of decreeing death for a fellow human,for only then will [they] act with due regard for the consequences of their decision. . . .  McGautha v. California. 402 U.S. 183, 208 (1971) (quoted in Caldwell, 472 U.S. at 329-330).

In a seminal 1983 article, using the infamous Milgram obedience studies as a point of departure, Robert Weisberg posed an important empirical question; "whether [capital] jurors artificially distance themselves from choices by relying on legal formalities?" Robert Weisberg, Deregulating Death, 1983 Sup. Ct. Rev. 305, 391.  Recent empirical work suggests this is a dire reality.  Capital jurors try to detach themselves emotionally and morally from the capital decision-making process.  They frequently misperceive upon whom the responsibility lies for the ultimate death penalty decision, and there is widespread difficulty in accepting responsibility for deciding the defendant's fate.  See Craig Haney, "Taking Capital Jurors Seriously," 70 Ind.  L.J. 1223, 1230-31 (Fall 1995).  For example, one study found that the most vividly recalled portion of the judge's instructions was that instruction "indicating the jury's decision was only a recommendation. Joseph L. Hoffman, "Where's the Buck?--Juror Misperception of Sentencing Responsibility in Death Penalty Cases." 70 Ind.  L. J. 1137, 1147 (1995).

For these reasons, we ask the Court to act with special care in its description of the weighing process ordained by the North Carolina death penalty sentencing scheme.  A juror may get the false impression that he or she need only act like a merciless adding machine, churning out an answer after being given all the inputs, without regard for the profoundly moral discretionary decision which the statute and Constitution compels.  An uncorrected suggestion in voir dire "that the responsibility for any ultimate determination of death will rest with others [or with the law] presents an intolerable danger that the jury will in fact choose to minimize the importance of its role."  Caldwell, 472 U.S. at  333.

Specifically, we ask that the Court, during its description of the statutory sentencing scheme, reinforce with each juror that the statutory framework is only that, a framework to guide the jurors' discretion, that cannot and will not provide "the answer." The statute and pattern jury instruction make this clear by specifying:

 A juror may find that any mitigating circumstance exists by a preponderance of the evidence whether or not that circumstance was found to exist by all the jurors.

NCPI  Criminal 150.10.


The final responsibility lies with each individual juror, to exercise his individual moral judgment, consider any mitigating factor that he individually feels is appropriate and impose a sentence that he, based on his background and experience, feels is  right, fair and just. See Turner v. Murray, 476 U.S. 23, 33-34 (1985) ("In a capital sentencing proceeding before a jury, the jury is called upon to make a highly subjective, unique individualized judgment regarding the punishment that a particular person deserves.") (quoting Caldwell v. Mississippi, 472 U.S. 320, 340, n. 7 (1985)).

E.
Leeway To Ask Open-Ended Questions
Counsel asks that the Court give defense counsel leeway in asking open-ended questions, designed to inquire into the actual feelings, opinions, and knowledge of prospective jurors.  Prosecutors often ask directed questions of the nature of "The law requires you to be fair and impartial.  Are you fair?  Can you be fair knowing what you do and feeling as you do?  Can you follow the law?  You can set aside your biases and follow the law, can't you?"  The juror, even a juror who may harbor a disqualifying bias, is then placed in the quandary of admitting to an authority figure, and all the watching world, that he 
or she cannot be fair and impartial, that he or she is a law-breaker.  The answers produced by such questions are predictable and virtually meaningless.

To conduct a proper capital voir dire that fully protects this defendants rights and interests, counsel should be permitted to develop fully each prospective juror's feelings about the death penalty in general with repeated inquiries, if the questionnaire, answers, demeanor and body language of the person suggest that such repetition is advisable and necessary.  This is particularly important in order to discover those jurors who may harbor pro-death penalty views, for those jurors are apparently well camouflaged:

[A] far greater percentage of death penalty skeptics identify themselves at voir dire than do death penalty supporters.  Review of the voir dire transcripts of automatic appeals decided by this court confirms the existence of the problem.  Although death penalty supporters vastly outnumber opponents, it is a rare voir dire transcript where more venirepersons acknowledge support for capital punishment than opposition.

People v. Turner, 690 P.2d 669, 699 (Cal. 1984) (Bird, C.J. concurring and dissenting).  Compare Ross v. Oklahoma, 487 U.S. 81, 83-84 (1988) (juror initially indicated he could vote to recommend life if the circumstances were appropriate, but  "on further examination by defense counsel, declared that if the jury found petitioner guilty, he would vote to impose death automatically").

The depth, nature, source of, and reasons for the juror's views should be fully developed.  Frequently the questions must be asked in indirect ways, so as not to alienate the prospective juror, or suggest that any answer is right or wrong, or intimate that the Court or the law or anyone else requires a particular answer.

F.
Leeway to Probe Jurors Understanding of Concept of Mitigation
The case law is clear that jurors cannot make their life-death decision on the basis of the crime itself, no matter how horrific.  The circumstances of the offense and the offender must be considered.  See, e.g., Perry v. Lynaugh., 492 U.S. 302 (1989) ; Spaziano v. Florida, 468 U.S. 447 (1984) Eddings v..Oklahoma, 455 U.S. 104 (1982); Bell v. Ohio, 438 U.S. 637 (1978), Lockett v. Ohio, 438 U.S. 536 (1978); Woodson v.  North Carolina, 428 U.S. 280 (1976).  Unfortunately, researchers are learning that in capital cases where mitigation about the defendant is presented, there is no reason to believe that jurors understand its mitigating significance or properly utilize that information in reaching a fair and just verdict:

Some of this derives from the fact that we seem to have become a society that has, at this time in our history, a very difficult time conceptualizing and legitimizing compassion, mercy, charity, and understanding--all concepts that are intertwined with mitigation but which now have become terribly hard for our citizens to define, harder to assert, and virtually impossible to connect to something resembling a principled point of view.

Craig Haney, Taking Capital Jurors Seriously, 70 Ind. L.J. 1223, 1227  (Fall 1995).


Thus, counsel at voir dire should be permitted to probe deeply into jurors understanding of the concept of mitigation.  In particular, counsel must be free, in formulating these questions, to "clearly articulate and underscore the importance of broadening the focus of the penalty phase inquiry" and assure himself that the jurors can extend their “moral assessment to the issues beyond the guilt-phase crime itself." Id. at 1229.  Otherwise,  this defendant may be confronted with a jury likely to decide the punishment issue during the guilt phase, and unable to consider fairly all mitigating evidence.  Compare, William J. Bowers, "The Capital Jury Project: Rationale, Design and Preview Of Early Findings," 70 Ind.  L.J. 1043, 1090 tbl. 6 (1995) (in study of actual capital jurors one-half had made up their minds about the appropriate penalty once they had convicted the defendant at the guilt phase).

G.
Leeway to Ensure Jurors Can Adequately Accord Respect to Decision-



Making of Others

Counsel should be permitted to probe and develop a prospective juror's ability to accord adequate respect to both the process of decision-making and the opinions of others.  Any bias or prejudice in this regard would rise to a level of a challenge for cause, given the directive of McKoy v. North Carolina and Mills v. Maryland that any single juror can find the existence of a mitigating factor and consider such factor regardless of the number of jurors who concur.

III.  PENALTY-BIAS RELATED VOIR DIRE
A.
Counsel Is Entitled to Inquire Into All Relevant Biases that Jurors 




May Harbor.
A juror's "belief that death should be imposed ipso facto upon conviction in a capital offense reflects directly on that individuals ability to follow the law" because [a]ny juror who would impose death regardless of the facts and circumstances of conviction cannot follow the dictates of law." Morgan, 504 U.S. 719, 735 (1992).  There is no doubt that an abstract commitment to a sentence of death upon conviction is a disqualifying prejudice.  But jurors can have different kinds of  disqualifying prejudice or bias.
  "Reversal is required if the specific circumstances suggest a significant risk of prejudice and if examination or admonition of jurors fails to negate that inference. United States v. Gillis, 942 F.2d 707, 7!0 (10th Cir. 1991) (reversing conviction because voir dire was inadequate to discern bias where panel members had sat on prior panel for same defendant in different criminal case).

Clearly, extensive negative pretrial publicity related to a case may cause potential jurors to develop preconceptions or opinions about defendants guilt. United States v. McVeigh, 918 F. Supp. 1467 (W.D. Okla. 1996)(venue opinion).  The Supreme Court has long and repeatedly recognized that exposure to pretrial publicity may undermine a defendant's Sixth Amendment guarantee to trial by an impartial jury. E.g., Irwin v. Dowd, 366 U.S. 717 (1961) ; Rideau v. Louisiana, 373 U.S. 723 (1963) ; Sheppard v. Maxwell, 334 U.S. 333 (1966) Murphy v. Florida, 421 U.S. 794 (1975) ; Patton v. Yount, 467 U.S. 1025 (1984).  The Due Process Clause likewise guarantees a criminal defendant's right to an impartial jury.  See Ristaino v. Ross, 424 U.S. 589, 595 n. 6 (1976). It violates the Constitution when a juror who is unable or unwilling to set aside a preconception or opinion about a defendant's guilt  is seated on  the jury.  The theory of the law is that a juror who has formed an opinion cannot be impartial.  Irvin v. Dowd, 366 U.S. 717, 721 (1961) (quoting Reynolds v. United States, 98 U.S. 145, 155 (1878); see also United States v. Beckner, 69 F.3d 1290 (5th Cir. 1995)(District courts voir dire was insufficient to provide reasonable assurance that prejudice from pretrial publicity would have been discovered). To guarantee an  impartial jury, it is often necessary for the voir dire examination to include specific questions concerning particular sources of possible juror bias. Gillis v. United States, 942 F.2d 707, 710 (10th Cir.1991).

If exposure to pretrial publicity may be sufficient to disqualify a juror for inability to follow the courts instructions at the innocence/guilt phase, then it follows as a matter of logic and common sense that pretrial publicity may unduly prejudice the life/death phase as well.  Indeed, in Turner v. Murray, 476 U.S. 28 (1986), the Supreme Court recognized and held that trial courts must be more sensitive to the influence of potential bias in the life/death phase of a capital case than would be necessary in the innocence/guilt decision in a non-​capital case.  In Turner, the Court held inadequate the voir dire of a defendant accused of an interracial capital murder, even though the same voir dire would have passed muster for a non-​capital case.  Justice White wrote for the Court, emphasizing  the "highly subjective, unique, individualized judgment" demanded of a capital jury at sentencing, Turner at 34, and noting that the risk of "prejudice infecting a capital sentencing proceeding is especially serious in light of the complete finality of the death sentence.  Id. at 35.  It follows that counsel must have the same broad latitude to inquire about the effect of pretrial publicity on the potential jurors sentencing phase deliberations that they have with respect to the innocence/guilt phase.

Thus, there are two types of potential bias or preconceived opinions that, we submit, may require the striking of a juror -- bias because of pretrial publicity and bias with respect to the appropriateness of a guilty verdict  or the death penalty as a punishment, in the abstract.4  Both of these types of bias and their effect on both the innocence and sentencing decisions demand inquiry in voir dire, and disqualification of the juror if bias is found to exist.

In short, like publicity-generated bias about the innocence/guilt verdict, publicity-generated bias with respect to the appropriate punishment for a defendant in this case, generated by pretrial publicity about the gravity of the crime may require disqualification and therefore requires inquiry on voir dire.

B.
Pretrial Publicity Poses an Enormous Potential for Sentencing Bias in 

this Case
[INSERT CASE SPECIFICS HERE]
C.
Publicity-Generated Penalty Bias Merits Voir Dire Inquiry and Disqualification If Found to Exist
Press coverage establishes the high likelihood that potential  jurors in this case have made up their minds that  death is the only appropriate punishment for anyone associated with this crime.  This defendants constitutional and statutory right to an impartial jury, willing to fairly consider any and all mitigating evidence, Morgan, 504 U:.S. at 729; Hitchcock v. Dugger, 481 U.S. 393 (1987);  Eddings v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 586, 604 (1978), would be irreparably harmed by having such a person sit on his jury.

Prior to hearing any evidence, a jury should be as open to potential punishment verdicts as it should be open to potential guilt/innocence verdicts.  See Morgan, 504 U.S. at 726-27 (Due Process Clause of Fourteenth Amendment requires that any sentencing jury be impartial to the same extent that the Sixth Amendment requires a jury at the guilt phase to be impartial); Witherspoon v. Illinois, 391 U.S. 510, 521 (1968) (drawing parallel between unconstitutionality of jury “organized to convict" and jury "organized to return a verdict of death") Thompson v. Kentucky, 862 S.W.2d 871, 875 (Ky. 1993) (Reversing capital conviction where challenge for cause was denied for jurors who "had a preconceived opinion about severity of the punishment to be administered") ; see also Maddux v. Texas, 862 S.W.2d 590 (Tx . Cr.  App. 1993)(counsel on voir dire should be entitled to probe whether potential juror could consider full range of possible punishments, including probation, where victim of offense was a child); compare Gillis, 942 F.2d at 711 (The [voir dire] questioning did not bring to the attention of the overlapping panel members the possibility that they might pre-judge defendants guilt based on their knowledge of his previous arrest, indictment, and trial.).  A juror who is not so open is not impartial and must be disqualified.  As was written one hundred ninety years ago with respect to a jurors prejudgment of guilt:

Light impressions which may fairly be supposed to yield to the testimony that may be offered; which may leave the mind open to a fair consideration of that testimony, constitute no sufficient objection to a juror; but that those strong and deep impressions, which will close the mind against the testimony that may be offered in opposition to them; which will combat that testimony and resist its force, do constitute a sufficient objection to him.

1 Burr's Trial 416 (1807) (quoted in Irvin v. Dowd, 366 U.S. at 721 n.3).   The same must be said for prejudgment of the potential penalty in any particular case, for that juror has formed an opinion concerning the merits of the case without basis in the evidence developed at trial. Morgan, 504 U.S. at 739.

Finally, we note that individual characteristics or preferences of a juror that substantially impair her ability to follow the Court's sentencing instructions in a particular case are also sufficient for disqualification in that case, regardless of whether the juror would be subject to disqualification in all capital cases.  Emblematic of this principle is Davis v. Executive Director, 100 F.3d 750, 778 (l0th Cir.1996), cert. denied, 117 S.C. 1703 (1997), where the 10th Circuit affirmed the exclusion of a juror, not excludable under Witt, but who nonetheless could not consider the death sentence as an option because alcohol was said to be involved and he had a predisposition against giving the death penalty to anyone who was under the influence during the commission of a crime.  This is no different in principle than a similar bias that would prevent following the Courts instructions at the innocence/guilt phase of a particular case.  Whether the cause is publicity, characteristics of the potential juror or something else, any bias that would substantially impair a juror's ability to follow the law at either the innocence or sentencing phase in the case on trial requires disqualification and therefore must be inquired about during voir dire.

D.
The Need for Case-Specific Penalty Bias Questioning
Veniremen whose penalty bias stems from pretrial publicity cannot be identified through standard juror questions about guilt/innocence bias.  Some death-biased jurors may not harbor any prior belief about this defendants involvement in the crime and may be willing to decide the issue of guilt or innocence impartially.  But they would be unable to set aside their predisposition in favor of death in the event of a sentencing proceedings.  Such a juror could be described by the attitude:  "I do not know if  he did it or not.  But if he is guilty, its a no-brainer: he should fry.
Moreover, a theoretical inquiry as to whether a venireman has any biases for or against the death penalty as a general proposition, would fail to flush out such a juror, for he is not an  "eye-for-an-eyedeath penalty absolutist in the "hypothetical capital case." Rather, because of pretrial publicity related to this particular case he will be unable to follow the Courts instructions and consider a sentence other than death for anyone convicted of involvement in  this crime. He has resolved the terminating issue in favor of death.  A good example is Ross v. Oklahoma, 487 U.S. 81 (1988), a capital murder appeal involving the killing of a police officer, where a potential juror initially indicated that he could recommend a life sentence if the circumstances were appropriate.  But on questioning by defense counsel, the juror acknowledged that if the jury found the petitioner guilty, he would vote to impose death automatically"' Id. at 83.  The Supreme Court explained that had this person actually sat on the jury and the challenge been properly preserved, "the sentence would have to be overturned under the impairment standard articulated in Adams. Id. at 85.

A proper reading of Morgan allows for the identification of this type of automatic death juror.  Indeed, the question that the Supreme Court insisted should have been asked in Morgan was, If  you found [the defendant] guilty, would you automatically vote to impose the death penalty no matter what the facts are?"  Morgan, 504 U.S. at 733.  The facts referred to in this passage from Morgan are, clearly, facts to be elicited at trial." Cf.  Witherspoon, 391  U.S. at 522 n. 21 (The most that can be demanded of a venireman in this regard is that he not be irrevocably committed, before the trial has begun, to vote against the penalty of death regardless of the facts and circumstances that might emerge in the course of the proceedings.) (emphasis added).  By requiring the proposed questions in Morgan, the Supreme Court mandated the discovery of whether jurors harbored any preconceptions that would prevent them from considering the facts [elicited at trial] because they had "predetermined the terminating issue of his trial, that being whether to impose the death penalty. Morgan, 504 U.S. at 736.  These preconceptions may stem as easily from pretrial publicity as abstract commitment.

In short, whether a potential jurors bias about the terminating issue of [t]his trial" comes from early religious indoctrination, a college philosophy course, from listening   to television reports, it should not matter; such a biased juror should be identifiable to the 
defendant.  See Fero v. Kirby, 39 F.3d 1462, 1481 (10th Cir. 1994), cert. denied 515 U.S. 1122 (1995)(citing Morgan for proposition that a trial court must upon a capital defendant's request inquire whether a potential juror would automatically impose the death penalty on the defendants conviction.).  If identified, such a juror should not sit.

Voir dire is the means by which judges and counsel can probe and learn of a prospective juror's biases.  [P]reservation of the opportunity to prove actual bias is a guarantee of a defendants right to an impartial jury.  Dennis v. United States, 339 U.S. 162, 171-72 (1950).  [P]art of the guarantee of a defendants right to an impartial jury is an adequate voir dire to identify unqualified jurors. Morgan, 504 U.S. at 129 (citing Dennis, supra and Morford v. United States, 339 U.S. 258, 259 (19950)). Inadequacy of voir dire is a basis of reversal. Morgan, 504 U.S. at 740.  Voir dire examination serves the dual purposes of enabling the court to select an impartial jury and assisting counsel in exercising peremptory challenges. MuMin v. Virginia, 500 U.S. 415, 431 (1991).  And  a suitable inquiry is permissible in order to ascertain whether the juror has any bias, opinion, or prejudice that would affect or control the fair determination by him of the issues to be tried." Id. at 422 (emphasis added) (quoting Connors v. United States, 158 U.S. 408, 411 (1895)).  "Any bias" includes a penalty bias, born of intense pretrial publicity, that would prevent a juror from considering a penalty less than death after a conviction for the  crime with which this defendant is charged. See Morgan, 504 U.S. at 733 ("We deal here with petitioner's ability to exercise intelligently his complementary challenge for cause against  those biased persons on the venire who as jurors would unwaveringly impose death after a finding of guilt. ") .
E.
The Defendant Does Not Seek Improperly to Learn How Jurors Would Weigh Specific Mitigating or Aggravating Evidence.
 The  defendant does not seek an improper preview as to how jurors would weigh evidence to be elicited at trial.

CASE SPECIFIC INFORMATION
The defendant hopes that the State will join in seeking to discover and remove from the jury pool any venireman harboring case-specific bias.  For as the United States Supreme Court stated in Aldridge v. United States, 283 U.S. 308 (1931), where it was argued that it would be detrimental to the administration of justice for jurors to be questioned about racial or religious preferences:

We think that it would be far more injurious to permit it to be thought that persons

entertaining a disqualifying prejudice were allowed to serve as jurors and that inquiries designed to elicit the fact of disqualification were barred.  No surer way could be devised to bring the process of justice into disrepute.

.

Id. at 315.  Rather than an improper "preview," such inquiry is a necessary and constitutionally sanctioned view into whether the juror is already biased, one that is no different in kind or purpose than the voir dire on pretrial publicity that could influence the  innocence/guilt decision.  See Morgan, 504 U.S. at 733 ([I]t is the adversary seeking exclusion who must demonstrate, through questioning, that the potential juror lacks impartiality.").   Such case-specific penalty bias remains a basis for disqualification even if the juror, in the hypothetical capital case, could consider a penalty less than death.

F.
Mandated Areas of Inquiry
Thus, at  voir dire in this case, defense counsel should be entitled, at the very least, to inquire into the following areas:

1.
The jurors exposure to pretrial publicity relating to this defendants alleged involvement in the crime.

2. 
The juror's exposure to pretrial publicity relating to the human devastation wrought by the crime.

3. 
Whether the juror has biases with respect to the death penalty in a hypothetical case that would prevent or substantially impair her ability to perform his duties as a juror and consider all evidence, mitigating and aggravating, prior to rendering a penalty verdict.

4.  
Whether the juror has a bias or opinion that this defendant is guilty, based on exposure to pretrial publicity relating to (his/her) involvement.

5.  
Whether the juror has a bias or opinion because of exposure to pretrial publicity that would cause her to impose a death sentence on a verdict of guilty in this case, without regard to evidence that may be adduced at either phase of trial.

6.  
Whether the juror has a bias or opinion because of exposure to pretrial publicity that, in the event this defendant is convicted of a capital offense, would prevent or substantially impair the juror from considering a life sentence or a lesser sentence.

IV.  AREAS WHERE THE COURT HAS ALREADY APPROVED ORAL INQUIRY BY COUNSEL
During meetings with counsel on the subject of the juror questionnaire, defense counsel acquiesced to the elimination of a number of questions from the written questionnaire, with the understanding that counsel would be permitted through oral questioning to probe the subject matter.  The Court agreed that in these areas, counsel would be entitled to make follow-up inquiries with jurors.  We summarize those rulings here for ease of reference:

[INSERT HERE A LIST OF AREAS WHICH THE COURT HAS ALREADY APPROVED FOR INQUIRY]
V.  CONCLUSION
A.
For the foregoing reasons, defendant respectfully prays that the Court permit  voir dire in the fairest manner possible to enable the Court and counsel to identify all jurors who may harbor any bias, either with respect to the guilt or penalty phases of his trial.  As the Supreme Court first stressed in Dennis v. United States, 339 U.S. 162, 168 (1950) and reiterated in Wainwright v. Witt, 469 U.S. 412, 429-30 (1985): "[T]he trial court has a serious duty to determine the question of actual bias, and broad discretion in its rulings on challenges therefor . . . . In exercising its discretion, the trial court must be zealous to protect the rights of an accused."  The identification of biased  jurors is essential if  this defendant is intelligently to exercise his challenges for cause and his peremptory challenges.

B.
Defendant further requests that the Court not predispose prospective jurors to answering its questions in a particular way by suggesting, before asking its questions, what the law requires of those ultimately selected to serve on the jury.

C. Finally, Defendant asks that the Court remain especially vigilant that jurors not be

preconditioned, by the process of voir dire, into surmising that a penalty phase is inevitable.
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� Prejudicial processing effects have been recognized by the courts in the death penalty voir dire context and other contexts as well.  The principle is well recognized; jurors can detect clues from their surroundings that may unfairly influence their deliberations.  See e.g., Hovey v. Superior Court, 116 P. 2d 1301 (Cal.1980)(requiring, as a matter of California State Law, individualized voir dire in capital cases because of danger of processing effects); Holbrook v. Flynn, 475 U.S. 560 (1986) (acknowledging that increased security precautions in courtroom may have prejudicial effect on jury under certain circumstances); Estelle v. Williams, 425 U.S. 501, 506 (1976)(barring the parading of a defendant in front of a jury in prison garb because it may affect a juror’s judgment); Illinois v. Allen, 397 U.S. 337 (1970)(appearance of defendant bound and gagged before jury has prejudicial effect); Walker v. Butterworth, 599 f. 2d. 1074 (1st Cir.), cert. denied, 444 U.S. 937 (1979) (in sanity case, criticizing mandatory Massachusetts practice of having defendant personally announce peremptory challenges because because it may send an inappropriate message to jurors that defendant can coherently consult with counsel).


� We reiterate.   The prejudicial jury “processing” we complain of here is not the systematic removal  of death-scrupled jurors.  Rather, we complain here of the psychological effect of the "process" of death qualification--the asking of questions that presume the likelihood of a penalty phase--which inclines jurors towards returning a guilty verdict in the initial phase and a death verdict at sentencing.  The referenced studies used only subjects who were jurors qualified under the Witherspoon standard.


  


� See e.g., Turner v. Murray, 476 U.S. 28 (1936)(trial court is required in voir dire to probe issue of potential racial prejudice in interracial capital crime, even though such inquiry is not required under non-capital circumstances); Ham v. South Carolina, 409 U.S. 52 (1973)(under certain circumstances, trial court required to ask questions of potential jurors that would focus attention of prospective jurors on any racial prejudice they might entertain); Brown v. United States, 338 F.2d 543 (D.C. Cir. 1964)(reversible error for judge not to inquire whther jurors would give greater credence to testimony of law enforcement officers where entire prosecution case consisted of law enforcement testimony). 


�A potential juror who is opposed as a matter of abstract belief to judging another or who believes in a burden of proof less than (or greater than) beyond a reasonable doubt for finding guilt, is biased in precisely the same way as a Witherspoon or Morgan�excludable juror. of course, as explained in Part II, supra this defendant maintains his objection to disqualification of jurors who believe in the sanctity of human life, as a violation of federal statute.





�  The suspect Ross juror did not sit however, having been struck by the defendant’s peremptory challenge.  This cured any error by the trial judge and negated any constitutional claim.  Ross, 437 U.S. at 88
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