
	STATE OF NORTH CAROLINA             

COUNTY OF ___________                      
        
	
	IN THE GENERAL COURT OF JUSTICE _________ COURT DIVISION

____ CrS ________   


STATE OF NORTH CAROLINA
*


*


VS.
*


*

______________________
*




EX PARTE MOTION

The Defendant, by and through counsel, and respectfully moves the Court ex parte for an order directing the __________ County Sheriff to release all jail records of the Defendant.  In support of this motion, the undersigned respectfully shows unto the Court:  


Facts

1. That the defendant is charged with _____________.  

2. During this action the Defendant has been incarcerated in the 
custody of the ___________ County Sheriff’s Department. 

3. The Defendant’s custodial records contain mental health data regarding this Defendant.

4. Therefore it is plausible that documentation regarding the 
Defendant and his background is in the possession of ______ 
County Sheriff’s Department.
5. These documents are material and necessary to develop and 
provide evidence relevant to an assessment of the Defendant’s mental state at the commission of the alleged offense. The Defendant has retained a psychologist to assess the Defendant and to provide an opinion about the Defendant’s mental state during the commission of the alleged offense.  These documents are material and necessary for the expert to provide an accurate and informed opinion on this issue.  Without these documents counsel will be 
unable to render effective assistance of counsel to the Defendant.

6. The Sheriff of __________ County is _____________________.


Memorandum of Law

1. ENTITLEMENT TO EX PARTE HEARING

An ex parte application for these documents is necessary to insure that the defendant is not deprived of his right to equal protection of the laws.  Under North Carolina discovery statute, N.C.G.S §15A-906, the defendant is not required to reveal to the State any documents he is seeking in the preparation of his defense or into any of his investigative strategy. If the defendant is required to apply for this order in open court, he will be forced to reveal to the State the documents he is seeking to gather, his investigative strategy, and his theory of defense and that such would violate the right of the defendant to equal protection of the laws under the Fourteenth Amendment of the United States Constitution and the Constitution of the State of North Carolina.

The Defendant is entitled to an ex parte hearing to determine the need for expert assistance when to hold such a hearing with the State present would impinge upon the defendant's right to effective assistance of counsel.  Such occurs when the court pries into defense strategy and the confidential communications between the defendant and his attorney.   State vs. Ballard, 333 NC 515, 428 SE2d 178 (1993).  The court would unconstitutionally violate, by failing to hold the hearing ex parte, the defendant’s right to effective assistance of counsel should it allow the State to be present, discover the defense strategy and learn the confidential communications between defendant and counsel.

State vs. Gray , 347 N.C. 143, 491 S. E. 2d 538 (1997) likewise entitles the defendant to make this motion ex parte.  In that case, the State had moved the court ex parte for the issuance of orders requiring the production of certain documents relating to the defendant from entities that had information about the defendant.  The defendant complained on appeal that he was not present at the hearing before the court.  The Supreme Court ruled, however, that the defendant did not have the right to be present as the State gathers its evidence.  Under the Federal and State equal protection of the laws and due process clause, therefore, the defendant is entitled to an identical opportunity to collect evidence without the State being present.  To rule otherwise would be an arbitrary and capricious application of State law to the Defendant.  Hicks v. Oklahoma, 447 U.S. 343 (1980).

2. ENTITLEMENT TO RELIEF

The defendant brings this motion pursuant to his constitutional privilege of effective assistance of counsel and due process under the Fifth, Sixth and Fourteenth Amendments to the United States Constitution and Article I §§ 19 and 23 of the North Carolina Constitution.  Without this information, the defendant will be denied his constitutional rights to effective assistance of counsel and to due process of law because his attorney will be unable to prepare a mental health defense.
These records are critical to the defendant’s preparation and presentation of this defense because without them the defendant’s expert will be denied access to relevant mental data. Hence, these records would be material and necessary to the defendant’s mitigation defense.

Pursuant to United States v. Bagley, 473 U.S. 667, 87 L. Ed. 2d 481, 105 S. Ct. 3375 (1985); United States v. Agurs, 427 U.S. 97, 49 L. Ed. 2d 342, 96 S. Ct. 2392 (1976);  Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct. 1194 (1963); Pennsylvania v. Ritchie, 480 U.S. 39, 94 L. Ed. 2d 40, 107 S. Ct. 989 (1987); and Love v. Johnson, 57 F.3d 1305 (4th Cir. 1995)
, the defendant is entitled to the production from any government agency information that is favorable either in the sense that it tends to substantively negate his guilt or in the sense that it tends to impeach the credibility of a key witness for the prosecution.  The Court has two options: it may either issue the order for production of the requested information or conduct an in camera inspection of the requested information and then disclose the relevant information to the defendant.  At a minimum the Court must conduct an in camera inspection.  Ritchie, 480 U.S. at 60; and Love, F.3d at 1313; State v. Hardy, 293 N.C. 105, 127-28, 235 S.E.2d 828, 842 (1977); State v. Phillips, 328 N.C. 1, 18, 399 S.E.2d 293, 301 (1991) (“A judge is required to order an in camera inspection and make findings of fact concerning the evidence at issue only if there is a possibility that such evidence might be material to guilt or punishment and favorable to the defense.”); State v. Thompson, 139 N.C. App. 299, 533 S.E. 2d 834 (2000).  The defendant is required only to “plausibly” show that the requested information “might” exist to be entitled to this disclosure.

The defendant has made more than a plausible showing.  He has established by objective evidence that the defendant has been incarcerated in the custody of the ______ County Sheriff’s Department. Therefore, favorable evidence might exist in the jail records of the ________ County Sheriff’s Department.

For purposes of appellate review, furthermore, counsel points out that the United States Supreme Court has given guidance in this area of defense counsel’s pre-trial investigation in Williams v. Taylor, 529 U.S. 420, 120 S.Ct. 1479, 146 L.Ed.2d 435 (2000).  Williams was addressing a diligence issue under federal habeas corpus jurisprudence.  The prosecution was attempting to convince the Court that the death row defendant should be barred from conducting an evidentiary hearing in federal court on the grounds that he negligently failed to do so in state court.  The Court held, however, that the death row inmate had been diligent because he had petitioned the state court for funds to conduct an investigation of the evidentiary issue before the Court and the state court had denied those funds.  Hence, at the federal habeas level, the death row inmate is entitled to make an evidentiary showing.  This case is relevant to our consideration, because by making this motion, the defendant is exercising the necessary due diligence required by Williams.  Hence, if the defendant is convicted and sentenced to death, the defendant will be entitled to pursue this evidentiary claim on federal habeas relief.  The better practice in light of the interests of judicial economy, therefore, would be for this court to grant the defendant’s motion.

This order is necessary because the _______ County Sheriff’s Department will not disclose the items or discuss these matters without a court order.

WHEREFORE, the defendant respectfully prays:

1. That the defendant be allowed to apply to the trial court for this order ex parte;

2. That this motion and any order issuing from this Court be sealed upon order of the Court and maintained in the court files under seal until ordered unsealed by the Court upon request of the defendant;

3. That the Court issue an order to the Sheriff of ___________ County and direct the disclosure to the defendant’s counsel, forthwith, any and all documents relating to the Defendant. 

4. For such other and further relief as to the Court may seem just and proper.

Respectfully submitted, this the ____ day of __________, 2013.

	
	W. JAMES PAYNE LAW FIRM

___________________________

W. JAMES PAYNE

Attorney for Defendant

N.C. Bar No. 12512

P. O. Box 2308
Shallotte, NC  28459

(910) 754-4389


	STATE OF NORTH CAROLINA
COUNTY OF ___________
	IN THE GENERAL COURT OF JUSTICE
_______ COURT DIVISION

FILE NO. ___ CrS _____ 


	STATE OF NORTH CAROLINA
v.

___________
	*
*
*
*
*
	EX PARTE ORDER


IT appearing to the Court and the Court does so find, upon Motion by the Defendant's attorneys that:  the Defendant is charged with _____; that his attorneys have moved this Court to order the disclosure of records from ______ County Sheriff’s Office and to be produced to W. James Payne Law Firm; and that it would be in the best interest of justice for the Defendant to have access to said records.

THEREFORE, IT IS HEREBY ORDERED that:


The _______ County Sheriff’s Office furnish the Defendant's attorneys copies of any and all records in your possession or control which pertain to _______________. This request includes, but is not limited to all educational records, all medical/psychiatric/psychological records, all disciplinary and infraction records and all probation/parole records, and sent to W. James Payne at Post Office Box 2308, Shallotte, North Carolina, 28459.

1. This order and motion shall remain sealed upon order of the Court and maintained under seal until ordered unsealed by the Court upon request of the defendant, or until further order of the Court.

2. No individual in receipt of a copy of this order or obtaining any knowledge of it shall divulge any of its contents to any prosecutorial agency of the State of North Carolina.  

This the ___ day of ________, 2013.






_______________________________





 
_________ Court Judge






�Counsel points out that in Love the Court ruled that North Carolina Superior Court Judge I. Beverly Lake erred in failing to conduct an in camera inspection.
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