STATE OF NORTH CAROLINA
         IN THE GENERAL COURT OF JUSTICE







      SUPERIOR COURT DIVISION

COUNTY OF WAKE


    
          ________________________  

STATE OF NORTH CAROLINA,

)







)

vs.





)

    EX PARTE







)
MOTION FOR PRODUCTION

_____________,



)
          OF RECORDS OF  







)            DOROTHEA DIX HOSPITAL


Defendant.


)                       

________________________________________________


NOW COMES the Defendant, ____________, by and through the undersigned counsel, Maitri “Mike” Klinkosum, Assistant Public Defender, and hereby moves this Honorable Court, ex parte, pursuant to the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article I §§ 19 and 23 of the North Carolina Constitution, to order the production, to the defense, of any and all records concerning the Defendant in the possession of the Dorothea Dix Hospital.  


THE DEFENDANT further moves this Honorable Court to grant this motion ex parte and to seal this Motion and the accompanying Order in the court file of the above-entitled actions.  


IN SUPPORT OF THE FOREGOING MOTION, the Defendant would show unto the Court as follows:

1. The defendant is an indigent citizen and has been charged with one count of obtaining property by false pretenses and one count of being a habitual felon.

2. Upon information and belief, the Defendant received treatment for mental illness 

and/or addiction issues from Dorothea Dix Hospital.

3. 
Upon information and belief, the records of the Dorothea Dix Hospital may contain information concerning the Defendant, which is germane to the defense in the litigation of this case.  Such information may include, but not be limited to, information which may lead to, or in and of itself encompass, factors which could either aid the defense in the guilt/innocence phase of a trial or in a sentencing hearing should the Defendant be convicted of a crime.

4.  
Specifically, upon information and belief, the Defendant suffers from mental   

illness and/or disability.  As such, if records exist regarding the Defendant that indicate suffers from mental illness and/or disability, such records could shed light on mental illnesses and/or disabilities that may effect the Defendant. 
 

5. 
Because the information contained within the files of Dorothea Dix Hospital related to the Defendant is likely to contain information relevant to the mental history of the Defendant, the records could shed light on the mental state of the Defendant at the time of the alleged offenses, the Court should enter an Order requiring those agencies to produce, to the defense, a copy of any and all records concerning the Defendant.

6. 
The prosecution has no legitimate interest in the subject matter of this Motion, which the defense seeks to have heard ex parte.  The State would also be unfairly advantaged in anticipating defense strategies were it permitted access to the hearing of this Motion.  State v. Ballard, 333 N.C. 515, 428 S.E.2d 178 (1993); State v. Bates, 333 N.C. 523, 428 S.E.2d 693 (1993).  See also State v. King, 75 N.C.App. 618, 331 S.E.2d, writ allowed, 334 S.E.2d 229, cert. den., 314 N.C. 545, 335 S.E.2d 24, appeal dismissed, 335 S.E.2d 900 (1985).  Therefore, this Court should hear and grant the relief requested in this Motion, ex parte, and should have this Motion and any related orders sealed in the court file of these actions.

WHEREFORE, the Defendant respectfully prays unto this Honorable Court for the following relief:

1. That the Court hear and rule on this motion ex parte;

2. That the Court enter an Order requiring Dorothea Dix Hospital, to produce, to the defense a copy of any and all records concerning the Defendant, __________, date of birth:   ______________, Social Security Number:   ______________; 

3. That the Court order that this motion and any related orders sealed in the court file of these actions and that the documents be opened and reviewed only upon order of this Court or any appellate court;

4. That the aforementioned agencies and its agents be barred from discussing the terms and conditions of any such order with the prosecution or any other individuals; and

5. For such other and further relief to which the defendant may be entitled and which the Court may deem just and proper.

This the 2nd day of April 2008.







By:_______________________________







Maitri “Mike” Klinkosum







Assistant Public Defender







Attorney for the Defendant







227 Fayetteville St. Mall, Suite 500







Raleigh, NC 27601







Telephone:   (919) 715-1514







Facsimile:    (919) 715-1510







Email:   mklinkosum@yahoo.com
STATE OF NORTH CAROLINA
         IN THE GENERAL COURT OF JUSTICE







      SUPERIOR COURT DIVISION

COUNTY OF WAKE


          ___________________ 

STATE OF NORTH CAROLINA,

)







)

vs.





)







)               EX PARTE ORDER FOR 

_______________,



)      PRODUCTION OF RECORDS OF 







)           DOROTHEA DIX HOSPITAL



Defendant.


)                       

________________________________________________


THIS MATTER having come on to be considered by the undersigned Superior Court Judge upon the Defendant’s Ex Parte Motion for Production of Records of Dorothea Dix Hospital, which was not officially filed as the hearing of said motion; and


IT APPEARING TO THE COURT that the Defendant is represented by Maitri “Mike” Klinkosum, Assistant Public Defender, and the State is represented by the District Attorney for Wake County; and


IT APPEARING TO THE COURT that the Court has jurisdiction over the subject matter and the parties to this action; and


IT FURTHER APPEARING TO THE COURT after a review of the Defendant’s Motion that an Order should enter granting the Ex Parte Motion for Production of Records of Dorothea Dix Hospital;

THE COURT MAKES THE FOLLOWING FINDINGS OF FACT:
1. The defendant has been charged with one count of obtaining property by false pretenses and one count of being a habitual felon.

2. 
Based upon information uncovered by the defense, the Defendant received treatment for mental illness from Dorothea Dix Hospital.

3. The records of the Dorothea Dix Hospital may contain information concerning the Defendant, which is germane to the defense in the litigation of this case.  Such information may include, but not be limited to, information which may lead to, or in and of itself encompass, factors which could either aid the defense in the guilt/innocence phase of a trial or in a sentencing hearing should the Defendant be convicted of a crime.

4. The files of Dorothea Dix Hospital concerning the Defendant may contain information concerning the past history, mental state, emotional state, and mental history of the defendant and, therefore, that information is relevant to the defense of the charges against the defendant.

5.
 The information contained within the files of Dorothea Dix Hospital concerning the Defendant may contain information concerning possible mental illness and/or disability of the Defendant, which may be useful to the defense in determining whether the Defendant suffers from any mental illness and/or disability.

6.  
The prosecution would obtain an unfair advantage in anticipating defense 

strategies were it permitted access to the hearing on the Ex Parte Motion for Production of Records of Dorothea Dix Hospital, the text of said Motion, and/or any orders relating to said motion.
Based upon the foregoing FINDINGS OF FACT, the Court makes the following

CONCLUSIONS OF LAW:

1. Because the information contained within the files of Dorothea Dix Hospital concerning the Defendant, may include information concerning the mental health history of the Defendant, the defense should have complete and total access to any and all files concerning the Defendant, ___________, date of birth:   ___________, Social Security Number:   ___________.

2. Because the prosecution would obtain an unfair advantage in anticipating defense strategies were it permitted access to the hearing on the aforementioned Motion, the text of the aforementioned Motion, and/or any orders relating to the aforementioned Motion, said Motion and this Order should be sealed in the court file and should remain sealed unless an order to the contrary is entered by this Court or any appellate court.


IT IS, THEREFORE, ORDERED, ADJUDGED and DECREED as follows:

1. That this Court has heard and will enter this Order on an ex parte basis;

2. That Dorothea Dix Hospital  shall produce, to the defense, a copy of any and all records related to the Defendant, __________, date of birth:   ___________, Social Security Number:   _____________;

3. That the defense’s Ex Parte Motion for Production of Records of Dorothea Dix Hospital and this Ex Parte Order for Production of Records of Dorothea Dix Hospital, as well as any future orders relating to said Motion shall be filed and sealed in the court file of the above-entitled actions and that no one shall open and review said documents without a prior order by this Court or an appellate court; and

4. That the facilities named in paragraph 1 above are hereby barred from discussing the terms and conditions of this Order with the prosecution or any other individuals not connected to the defense of these matters.


This the ________ day of April 2008.







_________________________________







The Honorable ______________






Special Superior Court Judge

