STATE OF NORTH CAROLINA

    IN THE GENERAL COURT OF JUSTICEPRIVATE 







   SUPERIOR COURT DIVISION

COUNTY OF _______________




    FILE NO.






)

STATE OF NORTH CAROLINA

)







)               



V.



)        MOTION FOR SPECIFIC DISCOVERY






)
RELATED TO DNA TESTING     



_________________________

)







)

NOW COMES the Defendant, by and through the undersigned counsel, ________________, and hereby moves the State pursuant to the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments to the Unites State Constitution; Article I §§19 and 23 of the North Carolina Constitution; Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) and its progeny; N.C. Gen.Stat. §§15A-902 et.seq.; State v. Cunningham, 108 N.C.App. 185, 423 S.E.2d 802 (1992); State v. Dunn, 154 N.C. App.1, 571 S.E.2d 650 (2002); State v. Fair, 164 N.C.App. 770, 596 S.E.2d 871 (2004); and State v. Edwards, 174 N.C.App. 490, 621 S.E.2d 333 (2005), to provide the following items which are subject to discovery:

1. Related to all DNA testing: (The “Lab” refers to both Orchid Cellmark and Marshall University Forensic Science Center Relationship Testing Services individually and collectively):

a. Copies of all previously prepared/drafted/cancelled Lab Reports related to findings/conclusions;

b. The names and curriculum vitas (to include, but not restricted to peer reviewers/supervisors), of each individual involved in the investigation, collection, preservation, and analysis of the DNA evidence, including but not limited to job description, education and training, proficiency and competency testing and results, and testimony reviews;

c. All documents related to peer reviews and/or supervisory reviews related to testing and/or confirmation of testing results in this matter (to include, but not restricted to bench notes, handwritten notes, log entries, documents reviewed, etc.);

d. The “final” report from the “Lab”, to include, but not restricted to the final interpretation of the data/inclusion/exclusion of all DNA profiles;

e. Copies of all protocols utilized by the “Lab” related to Touch DNA and/or Low Copy DNA (to include, but not restricted to modifications in the number of PCR cycles, technical/stochastic threshold levels used for all allele calling, reagents used and their respective lot numbers and expiration dates, the documents related to the standard operating procedures of the “Lab” for said testing (whether the “Lab” adopted SOPs or that utilized from an outside agency) in this matter;

f. A copy of all licenses or other certification of accreditation in DNA sample collection and analysis held by the laboratory(ies) or clinics involved in any DNA evidence collection and/or DNA analysis in the present case;

g. Copies of all quality assurance, training guidelines, protocols and/or standard operating procedures in effect at the time of the original testing and those in effect as of 1/1/13 for the Forensic Biology and/or DNA sections;

h. The “Lab’s” guidelines/protocols/SOPs (in effect at the time of testing and those in effect as of 1/1/13) for designating peaks and electropherogram activity as “artifacts” and all notes upon which such designations were made and/or justification for such designation; 

i. A copy of all the corrective action logs and/or reports and corrective action tracking, quality assurance review tracking, and non-conformity from 1/1/2000 – present;
j. Copies of all documentation related to corrective actions for each analyst and technician responsible for the preparation of analysis of subject specimens;

k. A complete list of all publications utilized by the “Lab” personnel to assist in rendering findings and/or conclusions in this matter; 

l. Laboratory report (provides a summary that includes the type of examination requested and the results of the examination. Depending on the Lab, the report may or may not explain how the conclusions were reached).
m. Documentation of what forensic tests law enforcement requested the “Lab” to perform;

n. Forensic biology worksheet (i.e. a log of what analysis was performed on each piece of evidence including any notes.);

o. Case report (i.e. a log tracking the submission and testing of each piece of evidence);  

p. Any and all laboratory receiving records (records documenting the date, time, and condition of receipt of the evidence in question; laboratory assigned identifiers; storage location);

q. A complete record of the manner in which all evidence items, whether or not attributed to the accused, were located, developed and obtained and by whom, including but not limited to evidence items used in “DNA” extraction and/or analysis;

r. The chart, computer generated document, and/or written notes that show the order, arrangement, labeling, and/or where the analyst positioned the samples in preparation for PCR and capillary electrophoresis;

s. Sample Injection Order (a table that shows the order of sample injection by the machine);

t. Negative Control Data (Demonstrates that negative controls worked properly and contained primers);

u. DNA Extraction Worksheet (Lists the extraction protocol, reagents used, and which evidence samples [or reference samples] were extracted and when, and how much volume  was the sample extracted in);

v. ABI Quantifiler Setup Sheet (i.e. a table showing what samples were submitted and placed in each well of test kit);

w. Standard Curve (i.e. a graph that will demonstrate whether the quantification standards are producing expected or unexpected results);

x. Quantifiler result sheet (In addition to internal efficiency metrics, the data shows the results of quantitation for each sample and controls.  DNA concentration results are usually expressed in nanograms/microliters);
y. Dilution Calculation Worksheet (i.e. a chart showing the amount of DNA present in each sample and whether it was necessary to dilute the sample because of high DNA concentration, or otherwise concentrate the DNA);

z. Electropherograms (Electropherogram - displays the results of separation of DNA by electrophoresis process) which will include such information as: 

· Ladder – electropherogram of known DNA sizes used for accurate characterization of typically amplified alleles as designed by the manufacturer.

· 9947A – (or similar form) a known DNA profile that is run in order to check that the expected allelic results for a known sample are achieved. 

· Negative Controls (to check for possible contamination)

· Negative Blank – or NTC (no template control)
· Neg K and Neg Q – 

· An electropherogram for each case sample run (including controls), and Internal Lane Standards showing the migration of 250 bp peak. 

aa. Table of allele calls (for each case sample);

ab. Statistics report which explains what techniques were used in the statistical analysis of the sample and allele frequencies used for such analysis;

ac. Copy of the Unexpected Results Log and instances of unintended DNA transfer or sample contamination. Copies of all records maintained in the laboratory that document instances of unintended transfer of DNA or sample contamination, such as instances of negative controls that demonstrated the presence of DNA or the detection of unexpected extra alleles in the control or reference samples, and any corrective measures taken; 

ad. These records should include all the data necessary to conduct an independent analysis of the raw data and to reconstruct the analysis performed in the present case; 

ae. A complete record of the chain of custody including any and all information concerning the chain of custody and transfer of all evidence, including time and date of collection, name and affiliation of custodian personnel, treatment and handling of all DNA evidence;

af. Copies of certification exam results for each analyst, technician, and reviewer responsible for preparation or analysis of subject specimens or review of analysis, including, but not limited to: 1) documentation specifying the results of the exam, 2) raw data and reported results, 3) target values and acceptance ranges, 4) performance scores, and 5) all related correspondence; 
ag. Raw quant data (this file contains raw data that can only be analyzed by an expert who has the required software);
ah. Raw electropherogram data, one file for each sample analyzed (files contain raw data that can only be analyzed by an expert who has the required software);
ai. Any and all information related to traceability documentation for standards and reference materials used during analysis, including unique identifications, origins, dates of preparation and use, composition and concentration of prepared materials, certification or traceability records from suppliers, assigned shelf lives and storage conditions;

aj. Any and all information related to sample preparation records, including dates and conditions of preparation, responsible analyst, procedural reference, purity, concentration and originals of solvents, reagents, and control materials prepared and used, samples processed concurrently, and extract volume; 

ak. Any and all information related to instrument logs with identification of all standards, reference materials, sample blanks, rinses, and controls analyzed during the day/shift with subject samples;
al. Copies of any and all records on instruments operating conditions and criteria for variables, including but not limited to: instruments performance check, initial calibration, continuing calibration checks, calibration verification; and
am. Records of instrument maintenance status and activities for instruments used in the testing of the substance at issue in this case, documenting routine as needed maintenance activities in the four weeks prior to testing of the substance at issue in this case. 

2. The requested information/documentation is critical to ensuring that the Defendant’s rights to effective assistance of counsel, confrontation, and cross-examination, and due process are provided. 

3. In State v. Cunningham, 108 N.C.App. 185,423 S.E.2d 802 (1992), the Court of Appeals, in holding that defendants are entitled to “pretrial discovery of not only conclusory lab reports, but also of any tests performed or procedures utilized…to reach such conclusions”, the Court also held the scope of discovery to encompass the materials necessary to enable a defendant to determine that “the tests performed were appropriate and to become familiar with the test procedures.” (citing 2 A.B.A. Standards for Criminal Justice, Commentary to Standard 11-2.1(a)(iv) 2d.ed. 1980 & Supp. 1986).

4. In State v. Dunn, 154 N.C. App. 1, 571 S.E.2d 650 (2002), the defendant argued that the trial court erred “in failing to require the State to provide [defendant] discovery information pertaining to laboratory protocols, incidences of false positive results, quality control and quality assurance, and proficiency tests of the State Bureau of Investigation laboratory.”

5. In Dunn, the Court of Appeals said the defendant was entitled to such information and ordered a new trial. 

6. Under The Forensic Sciences Act of 2011, North Carolina General Statute §15A-903(a) was amended by adding new language that states, “[w]hen any matter or evidence is submitted for testing or examination, in addition to any test or examination results, all other data, calculations, or writings of any kind shall be made available to the defendant, including, but not limited to, preliminary test or screening results and bench notes.”

7. In order to ensure that the Defendant’s constitutional rights are afforded, the Court should order the State to disclose to the defense all of the information outlined in sections a-mm above. 

WHEREFORE, the Defendant respectfully prays unto this Court for the following relief:

1. That the Court enter an order requiring the State to provide the defense with the information outlined in sections a-mm above; and 

2. For such other and further relief to which the Defendant may be entitled and which the Court may deem just and proper.  

This the ____ day of ______________________, 2013.





















__________________________








[ATTORNEY]







[ADDRESS]
6

