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Commission on Indigent Defense Services 
January 22, 2021 Meeting 

10:00 AM – 1:00 PM   
Proposed Agenda 

    
Call to Order   Darrin Jordan 
 Introductions  
 Minutes of October 30, 2020 Commission Meetings  
 Adoption of Proposed Agenda  
 State Government Ethics Act   
 Members of the commission/committee are hereby advised of their duty under the State Government Ethics Act to avoid 

conflicts of interest & the appearance of conflict & are instructed to refrain from participating in any matter coming before 
this commission/committee with respect to which there is a conflict of interest or appearance of conflict 

Remarks from the Chair Darrin Jordan 
Director’s Report on IDS Business Mary Pollard 
 Contracts Review Project 

Central Office Lease 
  

 IDS Website Redesign   
 Townhall Meetings   
Remarks from the Defense    
 Civil Commitments in North Carolina   Dolly Whiteside 
Fiscal Report   Elisa Wolper 
 Update on 2021FY Spending & Recoupment  
 2022FY Budget Requests Elisa Wolper/ Mary Pollard 
Discussion of Legislative Session Mary Pollard 
 IDS Proposed Initiatives  
 PD Expansion  
Commission Business  Darrin Jordan 
 Fee Deadline Waiver Requests  
Executive Session Darrin Jordan  
 General Counsel will meet with Commission to discuss litigation & personnel matters 
Adjourn Darrin Jordan 

 
Next Meeting: April 9, 2021 





   

 

 

 

 

  

Minutes of Last Meeting 
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OCTOBER 30, 2020 MEETING MINUTES 

Commission on Indigent Defense Services 

Quarterly Meeting – October 30, 2020 

Location – Virtual  

Commissioner Attendees: Darrin Jordan (Chair), Dorothy Hairston (Vice Chair), William “Gus” 
Anthony, Art Beeler, Brian Cromwell, Caitlin Fenhagen, Staples Hughes, Brian Jones, Channing 
Jones 

Staff Attendees: Susan Brooks (Public Defender Administrator), D. Tucker Charns (Chief Regional 
Defender), Jeff Connolly (Regional Defender), Kristen DeSimone (Legal Associate), Whitney 
Fairbanks (Deputy Director), Margaret Gressens (Research Director), Sarah R. Olson (Forensic 
Resource Counsel), Susan Perry (Legal Associate), Mary S. Pollard (Executive Director), Elisa 
Wolper (Financial Officer),  

Local and State Public Defender Program Attendees: Dawn Baxton (District 14), Robert Kemp 
(District 3A), Jonathan McInnis (District 16A), Shari Neal (Parent Defender’s Office), Shari Neal 
(Office of Parent Defender), John Neiman (District 18), Robert Sharpe, Jr. (Capital Defender), 
Susan Seahorn (District 15B), Samuel Snead (District 28), Wendy C. Sotolongo (Parent Defender), 
Beth Stang (District 29B), Deonte Thomas (District 10), Dolly Whiteside (Chief Special Counsel), 
Eric Zogry (Juvenile Defender) 

Other Attendees: Olivia Howes (School of Government), John Rubin (School of Government), 
Michael Spinosi (School of Government), Morgan Weiss (State Budget Management) 

The meeting was called to order by Darrin Jordan, who then proceeded with the welcome and 

conducted a roll call of members.  

State Government Ethics Act Reminder  

Jordan reminded the Commissioners of their responsibilities under the State Government Ethics 

Act. Commissioner Hughes reminded the Commission that he also served on the Board for 

North Carolina Prisoner Legal Services, a contractor with IDS. Commissioner Beeler reminded 

the Commission that he is a part-time, temporary employee with Department of Public Safety. 

Approval of December 13, 2019, April 24, 2020 and June 18, 2020 Commission Meeting 

Minutes 

Chair Jordan opened the floor for members to discuss the minutes from the December 13, 

2019, April 24,2020 and June 18, 2020 Commission Meetings.  

 

Commissioner Beeler moved to approve the minutes without amendment. Vice-chair Mitchell 

seconded the motion. The minutes were approved by unanimous vote. 
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Chair Jordan welcomed new Commissioners William “Gus” Anthony and Brian Jones to the 

Commissioners and gave them a moment to introduce themselves.  

Chair Jordan then introduced new Executive Director Mary Pollard and gave her a moment to 

introduce herself and describe her vision for IDS and the NC public defense system.  

Pollard informed the Commission that in her first 90 days she had met with IDS staff and 

statewide defenders. She also noted that some of the changes she was considering included:  

• Changes to the Public Defender (PD) nomination process;  

• Review of RFP contract program; 

• Long-term planning for expanding Public Defender Offices (PDO); and 

• Minor, attainable things such as completing website redesign; expanding training for 

PAC; updating IDS Rules, policies, and performance guidelines.  

  

Vice-Chair Mitchell took a moment to congratulate Chair Jordan as the president elect of the 

State Bar.  

Fiscal Report 

IDS Chief Fiscal Officer, Elisa Wolper, provided the Commission with a fiscal report. Wolper 

started by noting that a trend comparison like the one she had provided during past third 

quarter meetings might not be as useful to them as it had been in years past because 2020 was 

an anomaly.  

Wolper then walked the Commission through IDS’s funding and spending.  

Funding 

• The FY20 budget, including county funding, was about $140 million.  

• IDS’s General Fund appropriation is about $125 million.  

• Approximately $10 million in funding comes through recoupment.  

• The remaining portion of IDS’ funding comes through contracts with local municipalities 

for PDO personnel and other smaller sources including:  

o Cy-pres awards, which can range from a few thousand to several hundred 

thousand dollars;  

o A handful of small grants and one six figure federal grant; and 

o FY21time limited funding to purchase equipment connected to federal Covid-19 

relief.  

Wolper reminded the Commission that she and NC Parent Defender Wendy Sotolongo had 

been working with AOC and DHHS over the last 18 months to get the pieces in place so that it 

could pulldown significant ongoing federal funding for some child welfare cases.   
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Wolper went over the receipt portion of IDS funding. She advised that recoupment was difficult 

to project because a substantial portion comes through the set-off debt program, which is a 

program run the NC Department of Revenue that intercepts state taxpayer’s overpayments if 

he/she owes a debt—e.g., attorneys’ fees—to the state. Because it impossible to model who 

will file a tax return, who will win the lottery, and who has a prior judgment for attorney’s fees, 

it is almost impossible to project receipts. The other part of recoupment is collections through 

the Clerk of Court; there was a four percent decline in recouped funds during first quarter of 

FY21 compared to same time last year, which Wolper noted was not as great a decline as she 

had expected. 

S.L. 2020-83 increased the attorney appointment fee from $50 to $75 and added a new $2 

general court of justice fee, both of which are intended to increase IDS funding through 

increased recoupment. While effective for costs assessed on December 1, 2020 and after, IDS 

will not realize much money from it immediately. Wolper projects it may generate 

approximately $800 thousand in FY21. However, she also cautioned that while our budget is 

increased to reflect the new receipts, when receipts are not recouped, IDS cannot spend the 

money. 

Wolper explained that IDS was very low in the priority list for fees and fines, which means that 

when a defendant pays through probation or the clerk’s office, other fees and fines are satisfied 

before attorneys’ fees. However, IDS is higher in the priority list for the debt set-off program 

which is why a significant portion of its recoupment is through debt set-off. In recent years the 

portion recouped through set-off debt has grown while the portion recouped through the 

clerk’s office has shrunk.  

Spending  

• The largest chunk of IDS’s spending is for private assigned counsel on a case-by-case 

basis or by contract.  

o Approximately $7.6 million is used to compensate attorneys in the RFP contract 

system, with around 155 different contract attorneys. 

o A smaller portion is used to compensate attorneys for non-RFP contracts. Non-

RFP contractors include NCPLS, the Council for Children’s Rights, and a still small 

but growing number of contracts for parent defense and juvenile delinquency at 

the trial level.  

o IDS counts PAC cases based on fee applications, which are usually but not always 

attached to dispositions.  

• The second biggest chunk of IDS spending is personnel costs for defender programs, 

both the local programs and the specialized statewide programs.  

o 300 PDs and APDs providing direct representation to clients in 35 counties 

o Work spans all cases types from misdemeanor to capital cases, from civil to 

criminal, and from trial to appellate work 
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o In FY20, PDs reported 133 jury trials and 234 first degree murder cases. IDS 

counts PD cases based on the number of dispositions, which may understate 

their work.  

o Wolper noted that the PDOs reported almost 80,000 cases disposed during FY20. 

She expressed no surprise at the low number given the effect of the pandemic 

on filings and dispositions. However, she noted that while the offices were as 

busy as ever, there had been a downward trend in dispositions for many years 

even before pandemic. 

• The smallest amount of IDS spending continues to be on administration. Wolper noted 

that is was unlikely that there was another agency with a smaller percentage of its 

budget going to administration.  

• Across all types of representation, IDS spends the most on superior court criminal cases 

while the greatest number of dispositions is in the district court.  

• IDS’ and PDO’s operating budgets continue to be very lean, with nothing left over at the 
end of a fiscal year even with some counties contributing to the cost of their local 
defender programs.  

Spending Trends 

• A growing portion of IDS’ spending is on district court civil cases, including parent 

defense and the high-volume civil commitment work.  

• The amount of IDS spending on experts and other support services for private counsel 
has continued to grow annually.  

• During the first quarter of FY21, IDS spent $3.1 million on PAC and experts used by both 
PAC and OCD/LPD in capital cases. 

FY20 Spending and FY21 Projections 

Wolper walked the Commission through the rolling average for IDS spending since July 2018. 

She highlighted several months of higher than trend dispositions in late summer/ fall of 2019. 

Wolper said she did not know why IDS’ spending was higher during that time period but that 

did not think the increase had anything to do with IDS. She reminded the Commission that the 

demand on the IDS fund largely was driven by outside forces such as local LEO and judicial 

policies.  

Noting that interim payments typically represented around 1.7% of IDS fee applications, 
Wolper pointed to spike in interims paid in the last quarter of FY20. Wolper speculated 
this was the result of IDS encouraging attorneys to seek and judges to grant interim 
payments during the court slow-down. Wolper advised that it was better to spend the 
money during FY20 because we knew we had availability then. She expressed satisfaction 
that interim payments had been beneficial to both the attorneys (paid despite reduction 
in dispositions) and IDS (spread the cost out).  
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In addition to changes in when attorneys billed, Wolper said she was also keeping a close eye 

on the number of withdrawals during the court slow-down. Withdraws are monitored as a 

possible proxy for attrition in the ranks of attorneys providing public defense. Since the system 

needs a robust army of qualified attorneys, IDS was concerned that the pandemic and related 

economic downturn might lead some attorneys to leave the practice.  

Other matters of interest from end of FY20: 

During FY 20, the PDOs relayed anecdotes of large case backlogs. This is difficult to interpret 

since AOC data shows not only a decline in dispositions beginning at the end of March 2020 but 

also a decline in filings. However, the number of pending cases in those counties on June 30, 

2020 was 6% higher June 30 of 2019. The PDOs also relayed anecdotes of mass dismissals of 

minor charges by certain DAs.  

If FY20 was an anomaly, Wolper said that IDS’ contractor system at least provided some 

predictability in spending and some assurance that at least a portion of the PAC continued to be 

paid during the last quarter. While IDS would have to spend some time truing up the contracts 

due to shortages and overages created by the pandemic and court slow-down, spending on the 

system was still more predictable than case-by-case PAC spending.  

Commission Chair Jordan asked how IDS paid Contractor when they were paid for a guarantee 

of disposing of cases. Chief Regional Defender Charns explained that Contractors are paid based 

on assignment of cases and that because the courts had continued to assign contractors cases 

during the court slow-down, which those contractors would eventually dispose of and because 

the contract period was ongoing, the risk of overages was mitigated. Wolper added that many 

of the contractors were ahead of their expected disposition range before the court slow-down.  

Wolper highlighted several initiatives IDS undertook during the last quarter of FY20 to mitigate 

the impact of the pandemic on PAC in addition to encouraging interim payments. It worked 

with the School of Government to subsidize registration for trainings historically provided for 

public defenders. It also expanded coverage for video conferencing with in-custody clients.  

Wolper noted that not only had IDS ended FY20 with available funds but is also was likely to 

end FY21 with available funds because spending was well below normal, principally because of 

the continued slowdown in court activity and dispositions. She added that, if she could 

conclude with certainty that IDS would end FY21 with available funds, then she might feel 

comfortable advising the Commission that it could raise rates.  

Wolper noted that, because of the substantial slow down their spending during FY20, the Office 

of State Budget Management (OSBM) does not expect the state’s financial situation to 

deteriorate substantially in FY21 even if receipts are depressed.  

Wolper turned to the conversation to projecting availability for the current fiscal year (FY21). 

She reminded the Commission that while there was the new “appropriation” through increased 
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fees she had discussed earlier, that there was no additional appropriation for IDS during the 

2020 legislative session, because the General Assembly was unable to override the Governor’s 

veto of the 2019 budget bill.  

Wolper explained that if spending in the last half of FY20 had looked like the spending during 

the first four months of the fiscal year, then IDS would likely have ended FY20 with 

approximately $4 million in carry forward debt. However, due to the halt in dispositions at the 

end of March 2020, the fiscal year looked more like the prior three fiscal years. If FY21 spending 

continues as is, then IDS will end the fiscal year with an approximate balance of $4 million in 

the PAC fund .  

Wolper projected that IDS would not see the impact of the pandemic until FY22 or FY23. She 

explained that the court system’s limited capacity to process pending cases would spread the 

backlog out over several years. Despite the limiting effect of the system’s capacity, Wolper 

expressed concern that the coming years would be difficult.  

Wolper used spending on capital cases to illustrate her concerns about IDS’ financial outlook in 

a year or two. In a normal year, Wolper would expect IDS to spend around $7.5 million on 

capital defense each quarter. IDS spending during the first quarter of FY21, was down. She 

cautioned, however, that spending was less because there were fewer dispositions, not fewer 

cases. Consequently, IDS expects it to increase to normal levels as the courts begin to open. 

Adding to the concern, the expected $7.5 million in spending on capital cases during a normal 

year has been around $12 million for the last couple of years.  

Wolper cautioned the Commission that if one effect of the pandemic was increased poverty 

rates and a related increase in the number of people eligible for court appointed counsel, then 

IDS could expect significant increases in demand and a return to those years where IDS saw 

spending climb year after year.  

Wolper then turned the Commission’s attention to rate increase.  She reminded them that over 

the course of the last several years, the Commission had directed IDS to implement targeted 

rates as funds were available. In response IDS increased high level felony by $5 in 2017 and 

lower level felonies by $5 in 2018. However, during the 2019 legislative session, the 

Commission and IDS asked for an additional $17 million in funding to allow it to implement 

meaningful increases to current PAC rates.  

During its fall 2019 meeting, the Commission voted to use any additional appropriation the 

General Assembly approved to increase the district court rates currently still at $55 an hour, 

where it has been stuck since May 2011, by $5. Wolper cautioned that this would be an 

expensive increase because misdemeanor district court is the highest volume court.  

She also reminded to Commission of other increases it had considered in the past including only 

increasing higher level cases or serious misdemeanors such as DWI. She clarified that the latter 
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would cost about $6 million. It also had considered a 5% increase in non-capital appellate 

spending, because it would lead to only a modest increase in spending and would likely not 

affect IDS’ ability to do other things. 

Wolper said that due to concerns about IDS ability to sustain increased rates on annualized 

basis, she was more comfortable considering one-time expenditures, especially those that 

might lead to savings down the road. She lamented the fact that IDS might finally have some 

money to implement technological efficiencies just as AOC implements a freeze on 

technological development outside of its ICMS program.   

Wolper also pointed out that it would be beneficial to the system and to IDS if we could take 

money from the PAC fund and transfer it to the PDOs and State Defender programs for the 

creation of targeted positions. She noted that, at this time, IDS does not have legislative 

permission to do so.  

Commissioner Hughes asked Wolper to explain cy pres awards. Wolper explained that cy pres 

funds are excess funds or funds that otherwise cannot be distributed from class actions or 

other suits that by statute are directed to IDS and legal aid. She further explained that they are 

difficult to predict. One year they might be a couple of thousands of dollars and the next they 

might be over 100 thousand.  

Wolper concluded with an update on IVE funding. Previously federal funding was only made 

available to attorneys who represented child welfare agencies; however, the federal 

government had revised its policy on reimbursement to include attorneys who represent 

parents. Because the money is only available in cases where at least one child is in the custody 

of the local child welfare agency, Wolper and NC Parent Defender, Wendy Sotolongo, had spent 

the last 18 months working with NCDHHS on defining eligible cases.  

Wolper said she and Sotolongo predicted that 25% of child welfare cases would be eligible for 

federal reimbursement. Because IDS spends around $11 million dollars a year on parent 

defense, the reimbursements could be substantial, perhaps even enough to allow the 

Commission to increase the rate in child welfare cases. However, eligibility technicalities made 

it difficult to reliably forecast the reimbursement. Pollard noted that Sotolongo had been 

thinking creatively on ways the money could be used to support the attorneys who do the work 

even if not in the form of hourly rate increase.  

Commission Chair Jordan thanked Wolper for her update and then turned the floor over to IDS 

Executive Director Pollard for additional updates.  

Discussion of Legislative Session  

Pollard reminded the Commission that the 2021 legislative session is a budget session. She said 
that IDS would continue to advocate for increased funding for the PAC. She thanked Wolper for 
assisting her in understanding the formal budget request process with OSBM and less formal 
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process with the General Assembly. She echoed Wolper’s concerns about the combined impact 
of the pandemic on state revenues and increased eligibility rates but expressed some optimism 
that IDS would be able to make the point that continued underfunding now will be costly later. 
She noted increased bipartisan support for criminal justice reform over the last several 
legislative sessions, pointing to the supportive questions and comments she got from members 
of both parties during a recent presentation she gave to a house committee.  
 
Other requests she would like the Commission to consider include: 

• Flexibility to move money from PAC fund to PD fund for targeted position creation; and 

• Targeted PDO expansion.  

Pollard advised that she also expected several recommendations from the Governor’s task 

force on which she served as the public defense representative. For example, the task force had 

discussed counsel for all misdemeanors and representation at first appearance, both of which 

would cost IDS money. She advised she would continue to monitor recommendations so that 

the IDS Commission would be prepared if they started to look like possibilities.  

Chair Jordan thanked Pollard for her update and then turned the floor over to NC Capital 

Defender Rob Sharpe.  

Capital Defense 8 Case Limit  

Sharpe advised the Commission that his office had 1,478 open cases in October 2018 and about 

1,600 in February 2020, which was a net gain of about 5.8 cases per month over the sixteen 

months. Because dispositions halted in March 2020, but case numbers continued to increase, 

his office saw a thirteen percent increase in open cases between February and September 

2020. He predicted a 25% increase by the end of February 2020, if the trend continued.  

Sharpe said the need for qualified attorneys to take on capital cases has increased. He noted 

two recent retirements in his office and his work on relocating and filling the positions based on 

geographic need. He estimated one position would be filled before the end of the year and the 

second would be filled early in the new year. Due to the heavy caseloads his assistants were 

carrying, he did not think the office could onboard two new attorneys over the holidays.  

Roster recruitment remains a priority. Sharpe reported that as of October 30, 2020, he had 369 

attorneys on the roster of which 122, or 33%, had been added within the past five years. He 

said he had recently sent out a letter to the Chief Resident Superior Court Judges. He asked the 

Judges to recommend trial counsel for possible recruitment and received favorable response.  

Sharpe noted that approximately 10 new PAC have been added to the capital roster due to this 

effort. He also asked all current roster members who have not taken a case within the past two 

years to agree to take at least one new case.  
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Sharpe turned the discussion to IDS’ eight-case cap for potentially capital cases. Sharpe 

described it as a “soft cap” that allowed him to exceed eight appointments based on various 

factors laid out within the policy. He pointed out that the cap is only applicable to PAC and not 

Assistant Capital Defenders, many of whom currently have more than eight open potentially 

capital cases. The “hard cap” beyond which he has not gone is ten.  

Sharpe conceded that the eight is optimal case cap as it protects clients, but he informed the 

Commission that unless recruitment and retention improve, he soon would need to move the 

“soft cap” to ten cases. In support of his position he noted that as long as the IDS PAC rate was 

less than 50% of the federal panel rate and as long as NC PAC continue to make effectively less 

than they did in 2011, recruitment and retention will continue to be a problem.  

Sharpe concluded by saying he considered this an emergency. Noting that lowering 

qualification standards would, in his opinion, be more dangerous than increasing the cap he 

asked the Commission to consider allowing him to raise the “soft cap” to ten potentially capital 

cases.  

Chair Jordan opened the floor to discussion. Commissioner Fenhagen asked Sharpe what he 

would consider when deciding whether to assign a ninth or tenth case to a PAC. She asked 

specifically whether he would consider the attorneys experience or length of time on the 

roster. Sharpe assured the Commission that length of time on the roster would be considered in 

each case. He advised that his office already was making efforts to assign mentors to attorneys 

in their first year on the roster.  

Commissioner Fenhagen asked Sharpe if he had an idea how many attorneys would be willing 

to accept nine or ten potentially capital cases. Sharpe answered, not many.   

Commissioner Beeler asked what Sharpe’s long-term plans were. He noted that raising the cap 

does not address the real issue which is attracting qualified attorneys. He reminded the 

Commission that this has been an issue the entire time he has been on the Commission. Chair 

Jordan added that Pollard gets emails and phone calls from Superior and District Court Judges 

from around the state complaining about the lack of qualified attorneys in all case types.   

Commissioner Hughes observed that the ultimate solution to this problem is the abolition of 

capital punishment. He posited that the Commission might need to consider cautiously 

advocating for the abolition as the financially smart thing to do.  

Commissioner Hughes then asked Sharpe whether there were places in the state where there 

was a surplus of capital PAC. Sharpe answered that Robeson and Cumberland counties had the 

greatest demand. As a result, he relocated an ACD position from New Hanover to Robeson. He 

also moved a Buncombe position to Robeson. He added that there was a real dearth of counsel 

in the northeastern part of the state. In one county, he had two attorneys on the roster, but 

they were in the same firm. He noted that the pressure was lower in some of the PD districts as 

the Chiefs had stepped up and taken a lot of appointments.  
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Commissioner Hughes followed up by asking if it was possible to utilize out-of-county 

appointments. Pollard commented that times may have changed such that out-of-county 

appointments were no longer as controversial as they once were. She pointed out that judges 

call her regularly and ask for out-of-county appointments because the in-county attorneys are 

struggling under untenable caseloads.  

Circling back to Commissioner Beeler’s question about the legislature, Pollard said that the 

Commission and IDS needed to be ready to explain just how much money IDS spends on capital 

post-conviction and remind them how it looked in the 1990s when NC did not have 

performance standards or case caps.  

Alamance County Early Representation Project 

Pollard pointed the Commission to the complaint in the ACLU/Alamance County case and 

quickly briefed them on the litigation. Even though IDS was not a party the litigation, the former 

Executive Director Maher agreed to contract with attorneys to provide representation in district 

court for first appearances.  

Jeff Connolly, Regional Defender, worked to identify demand and attorneys to cover it and IDS 

signed contracts with three attorneys in July 2020. Sometime in August or September, the 

Alamance bench began asking the IDS contract attorneys to cover unscheduled superior court 

appearances as well. While this was outside IDS contractual obligation, because the cost was 

relatively low and in the interest of gathering more data, Pollard agreed to cover the additional 

superior court work until the end of October.  

Pollard informed the Commission that in the first 90 days of the contract, IDS paid 

approximately $15,000 to cover the sessions it had contracted to cover. The additional 

unscheduled superior court session was only about $720 more. She then highlighted some 

additional numbers from August and September: 

• IDS contract counsel represented 41 clients in first appearances in superior court of 

which the court released three;  

• One IDS contract counsel represented one hundred clients in the district court, of which 

the court released 35; and 

• One IDS contract counsel represented 118 in the district court, of which the court 

released fifty.  

Pollard said that she believes counsel at first appearance helps; however, she noted that it may 

take a long time before IDS has enough data to tell how much. She pointed out that the courts 

releases might also be motivated by the pandemic or by the additional steps the judges must 

take in order to impose a bond.  
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Pollard recommended that IDS continue to cover the costs during the injunctive relief period of 

the litigation. She noted the costs were currently nominal and IDS had the ability to cover it 

now and probably throughout the injunctive relief period.  

Pollard asked the Commission to keep in mind that Alamance is one of 100 counties. IDS does 

not cover representation at first appearances in any of the other counties unless it is through 

public defender offices. If there comes a time when—either by statute or court order—IDS is 

required to provide counsel at first appearance within 48 hours of being arrested for minor 

misdemeanor charges, then IDS will have to spend a lot more money.  

If the legislature passes a bill that requires representation at all first appearances, then it will 

have to provide additional funding. Pollard is concerned, however, that instead we will see a 

county-by-county litigation-based approach, which will not come additional funding.  

NCAOC eCourts Initiative 

Pollard reminded the Commission that AOC had informed IDS in the summer of 2019 that it 

would no longer allow changes or enhancements to legacy computer systems, even if they were 

fully funded initiatives, while AOC continued work on development and rollout of an integrated 

case management system. Beginning sometime in 2021, the AOC will migrate the PDOs to the 

new system. Because the migration might take up to five years, the freeze on enhancing current 

systems or implementing new innovations, has frustrated several judicial branch actors.  

Pollard gave the example of UpTrust, an innovative text messaging program that would make it 

easier for APDs to communicate with their clients. PDOs that have used UpTrust report a 

significant decline in failures to appear. UpTrust has agreed to provide the service for free for 

one year and has tentatively secured outside funding for another year. However, AOC has 

declined to provide the eight to ten hours of TSD time IDS would need in order to implement 

the technology. Pollard noted that the programming IDS needs is not for an enhancement or 

change to a legacy system; rather, it is simply a program to port the information currently in 

CCIS-PD to UpTrust. AOC also rejected various suggested work arounds, including IDS providing 

the programing work.  

Pollard concluded by advising the Commission that it is likely to hear updates on technology 

frustrations at most future meetings given the lengthy rollout period for ICMS and AOC’s firm 

commitment to only making legislatively mandated changes. Pollard advised that IDS might be 

able to ally itself with the DA’s conference if it decides to seek legislative mandates for 

technology fixes or improvements.  

Commission Business 

IDS Commission Statement on Diversity and Inclusion  
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Sarah Olson, NC Forensic Resource Counsel, updated the Commission on the IDS Diversity 

Committee’s work on a statement on diversity and inclusion. She presented the statement 

and outlined the various steps the committee had taken to develop it, including reviewing 

statements of several similarly situated organizations, including the American Bar 

Association, the North Carolina Advocates for Justice, the North Carolina Association of 

Defense Attorneys, the North Carolina Department of Health and Human Services, and the 

code of ethics of the North Carolina Division of Adult Corrections.  

Because diversity and inclusion are essential to fulfilling Indigent Defense 
Service’s mission, the IDS Commission is committed to fostering diversity, 
inclusion, and equity in the public defense community. Diversity in the public 
defense community better ensures fair and just outcomes for a diverse client 
base. 

Diversity is an evolutionary concept and encompasses race, ethnicity, sex, 
age, mental and physical ability, sexual orientation, gender identity and 
expression, religion, nationality, marital and parental status, and other 
characteristics and experiences. With greater diversity, we can be more 
creative, effective, and just, bringing more varied perspectives, experiences, 
backgrounds, talents, and interests to the practice of law and the 
administration of justice. 

We pledge to facilitate diversity in hiring, retention, and career development 
within the public defense community. We recognize that achieving diversity is 
a process that requires an ongoing renewal of our commitment to strategies 
of inclusion. 

Olson advised the Commission that drafting a statement and following it up with a plan is 

the approach recommended by the Office of State Human Resources. It is also the model 

that the NCAJ followed. Olson proposed that if the Commission adopted the policy, then 

staff and the Diversity Committee would begin the work of developing a diversity plan 

which would lay out the committee's priorities and serve as a roadmap for implementing 

diversity initiatives that further the ideas mission.  

Commissioner Fenhagen said she considered the statement to be important and the 

ensuing diversity plan even more so. She asked if the Commission could include a directive 

to create a plan in the statement.  

Commissioner Beeler moved to adopt the statement subject to Commissioner Fenhagen’s 

suggestion that staff include a directive to develop a diversity plan in the statement.  

Chair Jordan asked all Commission present to indicate yes if they agreed with Commissioner 

Beeler’s motion. Seven Commissioners voted yes and the statement, subject to including 

Commissioner Fenhagen’s suggestion that language directing IDS to develop a diversity plan 

using community input and statistical analysis was adopted.  
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2021 Meeting Calendar  

Fairbanks proposed the Commission meet on the following dates during 2021: 

• January 22,  

• April 9,  

• July 30, and  

• October 29. 

Commissioner Hughes moved that the Commission adopt the proposed dates. Seven 

Commissioners voted yes and the proposed 2021 calendar was adopted.  

Election of Vice-chair  

Chair Jordan nominated Vice-chair Mitchell to continue her service as vice-chair of the 

Commission. Commissioner Fenhagen moved the Commission for a vote on the nomination. 

Seven Commissioners voted yes and Vice-chair Mitchell was re-elected to serve as vice-chair 

for 2021 and 2022.  

Waiver of 1-year Fee Application Deadline 

Pollard drew the Commission’s attention to a request to waive the 1-year submission 

deadline for a fee application from attorney Walter Peregoy. The waiver request was 

submitted too late for the Executive Director to approve and would require Commission 

approval. Mr. Peregoy submitted the application late because his office was flooded during 

a natural disaster. Seven Commissioners voted to grant the waiver.  

State Ethics Commission Reminder 

Fairbanks reminded the Commissioners that they were subject to the State Ethics Act and 

therefore required to take ethics training within six months of appointment and every other 

year thereafter. She further advised that Commissioners are required to submit a statement 

of economic interest by April 15 of each year and admonished that failure to comply could 

result in a fine or in removal from the Commission.  

Quarterly Misconduct Report 

Fairbanks advised the Commission that the NC State Bar had disciplined two attorneys who 

IDS regularly pays. She noted that one is a contractor and Chief Regional Defender Charns 

was aware of the issue and working with the attorney. The other attorney was a roster 

attorney who practiced in Henderson and Buncombe counties. She advised that the 

Executive Director, Chair, and Vice-chair had discussed the matter and concluded that IDS 

should reach out the PDs in Henderson and Buncombe to make sure they were aware of the 
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suspension and monitoring the attorney. The Commission indicated comfort with staff’s 

plan of action.  

The Commission took a ten-minute break then resumed the meeting in executive session.  

The IDS Commission went into Executive Session at 12:10 pm to discuss litigation matters. 

The minutes of the Executive Session are being withheld from public inspection pursuant to 

and to G.S. 143-318.11(a)(3). It returned to open session at 1:10pm. 

Meeting adjourned by acclamation at 1:15pm. 



 

Fiscal Report 





Summary of Items on ABC List Submitted December 2020 

 

In Priority Order Annualized 
Cost 

Note History 

Meaningful 
restoration hourly 
rates for private 
counsel and experts 

$17 Million FY2021 budget 
included $2 Million    
increase for PAC fund 
from new fees; vetoed 
budget also had  $2 
Million appropriation  

Budget reductions in 2011 
led to reductions in hourly 
rates; increasing problems 
retaining qualified counsel, 
particularly in rural areas; 
Governor recommended 
$4.25Million FY2019-2021 

Targeted Positions 
Statewide Defender 
Programs  (5 atty; 1 
paralegal)  

$950,000 
 
 

In past years requested 
flexibility to use PAC 
funds to create 
targeted positions 

Difficulty finding qualified 
private counsel; competing 
with higher federal rates;   

Long Term 
Expansion of Public 
Defender programs; 
4 new programs 
over biennium 

$1,050,000 New program #27B , 
expand Dist 5 to 
Pender County, split 
Districts 1&2. 
Incremental costs of 
phasing in new PD 
programs and 
consulting funds for 
longterm master plan. 

District #27B 
(Cleveland/Lincoln)  was 
included in vetoed budget 

Adequate Staffing 
Existing Public 
Defender Offices 

$6,600,000 Based on 2019 
workload study, first 
phase of multi-phase 
plan. 

35 attorneys, 29 
Investigators/Social workers 

Expand Regional 
Support 

$156,846 Additional Regional 
Defender 

To focus on private 
attorneys with serious 
felony caseloads; included in 
recommended 2019-2021 
Budget  

IT Director and 
funds to address IT 
Strategic Plan 

$135,500 plus 
$300,000 NR 

IT Director to oversee 2 
programmers, 1 
business analyst and 
outsourced work 

Lapsed salary needed for PD 
legal  (PI/Experts) and PAC 
funds. NR funds 
recommended 2019-2021 

Contracts 
Administrator 

$110,000 Add 2nd Contracts 
Administrator 

Increased use of parent 
representation and juvenile 
delinquency contractors; 
included in JJAC package 
FY2020 and FY2021 

 





OFFICE OF INDIGENT DEFENSE SERVICES 

LONG TERM FUNDING NEEDS 

December 2020 

A key goal of this year’s expansion request for the Office of Indigent Defense Services is to 
position the agency to develop a long-term plan that identifies how best to provide public 
defense in all areas of the state, utilizing both private counsel and defender programs.  IDS wants 
to plan for and fund the expansion of public defender offices in a way that addresses the areas of 
highest need first, that provides policymakers with a roadmap for future budget priorities, and 
that results in a statewide system of public defense that provides quality representation in the 
most efficient and cost-effective manner.   

In addition to seeking some funds for this long-term planning, the expansion request has three 
major categories based on agency goals of improving the quality of representation for indigent 
clients. 

I. Meaningful improvement for the hourly rates for private counsel and 
experts.  While the $17 Million dollar request does not fully restore the 2011 rates, it 
will help with attorney recruitment and retention.  IDS regularly fields calls from 
Superior Court judges who cannot find attorneys to appoint to high-level felony 
cases.  We also hear from attorneys who are dropping off the indigent rosters because 
they can no longer afford to do the work. We are competing with the federal 
government (which pays $152 an hour noncapital and $195 capital), for attorneys to 
do court-appointed work. The difficult economic situation for private attorneys during 
the pandemic has exacerbated this issue. 
 

II. Expanding IDS’s ability to support, supervise and improve representation 
statewide.   

 
   Statewide Defender Programs  

Six targeted new positions in specialized defender programs where there are not    
enough quality private counsel to meet demand (2 Assistant Capital Defenders, 2     
Assistant Appellate Defenders, 1 Special Counsel, 1 Paralegal). IDS does not  
have authority to create positions with funds budgeted for private counsel as was   
done in the past. 

 
   Local Public Defender Programs 

Proceed with pending expansion proposals—new Public Defender Program in 
District #27B, expand District #5 to Pender County, divide District 1&2 into 
separate districts in FY2022 and at least one additional program in FY2023 



Funds to help develop a comprehensive multi-year statewide plan for local and 
regional Public Defender programs—looking at demographics, attorney 
availability, trends and forecasts.    

Funds to implement the core recommendations of the 2019 Public Defender 
workload study with attorney, investigator and social worker positions statewide.      

  

Additional Regional Defender 

IDS is asking for a third Regional Defender to work with attorneys statewide on 
high level cases.  Even with expansion of a network of public defenders, 
recruitment and support of a significant network of private assigned counsel will 
always be necessary to ensure quality representation in cases that public defender 
offices cannot take, and the regional defender positions are critical for this work. 

III. Improving IDS’s administrative functions.  
 

Information Technology  
Much of IDS’s administrative and analytical work could be enhanced by 
improved information technology. We are requesting $300,000 in nonrecurring 
funds to begin to address our IT Strategic Plan as well as an IT Director position 
to oversee any new initiatives along with ongoing work supporting the public 
defender and contracts systems. The IT Strategic Plan addresses automation, 
efficiency improvements such as eliminating duplicate data entry and enhanced 
reporting options , and looking at technology tools to assist attorneys. We are also 
investigating the potential applicability of the federal voucher system to pay court 
appointed attorneys.  
 
Contracts Administration  
The final administrative piece is to add a second contracts administrator who 
would assist in administering contacts in adult, civil and juvenile court as well as 
develop enhanced data analysis and reporting functions for the system. With over 
250 individual contracts, adult criminal contracts in 13 counties and plans to 
increase the number of contract attorneys handling parent representation and 
juvenile delinquency caseloads, the workload justifies a second position. 
 

IV.   PAC Funding 
 

At this time, we do not foresee a shortfall in PAC funding at current rates in 
FY2021. However, it is difficult to project future years based on increased 
indigency rates, changes in law enforcement practices in light of pandemic, 
proposed changes to entitlement to counsel, backlogged cases from public health 
emergency and trends in recoupment receipts. 
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About the North Carolina Judicial Branch 
The mission of the North Carolina Judicial Branch is to protect and preserve the rights and liberties of all the 
people as guaranteed by the Constitutions and laws of the United States and North Carolina by providing a fair, 
independent and accessible forum for the just, timely and economical resolution of their legal affairs.  
 
About the North Carolina Administrative Office of the Courts 
The mission of the North Carolina Administrative Office of the Courts is to provide services to help North 
Carolina’s unified court system operate more efficiently and effectively, taking into account each courthouse’s 
diverse needs, caseloads, and available resources. 
 
About the Internal Audit Program 
The Internal Audit Program serves the Judicial Branch by authority of G.S. § 7A-343(3a) which provides the 
foundation for its existence along with its responsibilities. The mission of the Internal Audit Program is to provide 
independent, objective assurance and consulting activities that add value and improve the operations of the 
Judicial Branch. Our activities are conducted in accordance with the International Standards for the Professional 
Practice of Internal Auditing. 
 

http://www.ncleg.net/gascripts/statutes/statutelookup.pl?statute=7A-343
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Engagement Overview 
 
 

Objectives 
The engagement was termed an internal controls audit, and the objectives were to add value and 
improve operations of Indigent Defense Services (IDS) by independently evaluating the effectiveness 
and efficiency of internal controls designed to mitigate and detect significant risks. 
 
 

General Statute 
This audit is not being conducted as a result of being high risk as determined by the 2020 Judicial Branch 
Risk Assessment, but rather to fulfill G.S. § 7A-498.2(d), which requires an annual audit by NCAOC. 
 
 

Audit Procedures 
To accomplish this objective, we gained an understanding of the relevant internal controls and 
performed audit procedures to test the internal controls’ design and function. These audit procedures 
included interviewing employees, observing operations, analyzing data, and reviewing financial records 
and other documents. 
 
 

Scope 
Our audit scope covered the period July 1, 2019 through June 30, 2020, however, was expanded for 
certain audit procedures to include the most current processes, controls, and transactions. 

 
 

Audit Standards 
This engagement was conducted in accordance with the International Standards for the Professional 
Practice of Internal Auditing. 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.ncleg.net/gascripts/statutes/statutelookup.pl?statute=7A-498.2
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Overall Results 

 
Audit Opinion Defined 
Due to our understanding of the organization’s risks and internal controls, the nature and extent of 
audit evidence gathered, the sufficient resources available to us, and our experience assessing similar 
organizations within the Judicial Branch, we feel we have the ability to express an audit opinion on the 
effectiveness and efficiency of internal controls. We also feel the need for an audit opinion exists, as it 
increases the value and clarity on the level of assurance given to our audit client. 
 
This audit opinion is a limited assurance opinion, which means the possibility exists for significant issues 
to be present and go undetected by the audit process. For uniformity, we use the following tier grading 
system for our assessment of internal controls: 
 

Internal Controls Grading System 

Effective Controls evaluated are adequate, appropriate, and effective to provide 
reasonable assurance that risks are being managed and objectives should be 
met. 

Some Improvement 
Needed 

A few specific control weaknesses were noted; generally however, controls 
evaluated are adequate, appropriate, and effective to provide reasonable 
assurance that risks are being managed and objectives should be met. 

Major Improvement 
Needed 

Numerous specific control weaknesses were noted. Controls evaluated are 
unlikely to provide reasonable assurance that risks are being managed and 
objectives should be met. 

 
Overall Audit Opinion – Effective 
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Internal Control Evaluations 
 
 
During the audit we tested many internal controls, including: 
 

• Approval of attorney fee applications, including flagging those with certain characteristics to 
obtain multiple layers of approval 

• Approval of time sheets to support hours spent by attorneys in capital cases or potentially 
capital cases 

• Authorizations of judges to appoint attorneys to indigent defendants 

• Authorizations of judges or IDS to use expert witnesses 

• Authorizations of judges or IDS to use private investigators 

• Compliance with the Travel Policy 

• Balancing system in the North Carolina Accounting System (NCAS) to ensure attorney payments 
agree with attorney fee applications 

 
All controls were evaluated as Effective.   
 
Additional audit procedures were performed to determine if issues exist where no internal controls are 
present. One issue was noted and details are below: 
 
Submission of fee applications by contracted attorneys: Out of 146 sampled contract attorney cases, in 
22 cases (15%) there was no record of a recoupment form being received by the Clerk of Court, either 
because it was not submitted by the attorney or was not docketed and filed by the Clerk. Once 
submitted by an attorney, the recoupment form requires a signature by a judge and passage to the Clerk 
of Court for purposes of docketing a judgment and retaining in the case file. Monitoring this compliance 
is difficult and requires manual processes, however an automated control may be possible when the 
new Integrated Case Management System (ICMS) is utilized by Clerks of Court. 
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2020 Year End Review 

With the challenging year of 2020 ending, The Office of the Juvenile Defender (OJD) would like 
to recap how the year unfolded through it all. We’ll review how OJD hired a new Assistant Juvenile 
Defender, hosted new trainings, managed the first year of Raise the Age (RTA), and produced several 
materials as required for the second year of the federal OJJDP grant. OJD has worked throughout the 
year to keep our defenders informed and supported, while working on new ways to serve the state, 
such as our Regionalization plan.  

Activities and Initiatives Since COVID-19  

Since the beginning of the pandemic, OJD has held weekly check-ins to speak about current 
projects, ways to engage in the community without physical contact, and how to support defenders in 
the best way through the various projects listed in this report. OJD has been reaching out to defenders 
in the field, offering support and resources and gathering information to relay to the 
defender community.  Additionally, we have communicated with other court actors, especially juvenile 
justice administration, to stay updated with ongoing changes in policies and procedures. We began work 
on additional pocket guides like the RTA guide released in December. Each guide will highlight a specific 
area of juvenile delinquency law and provide defender strategies, such as secure custody and 
adjudication. We also began developing remote training capabilities and plan to pilot trainings during 
the court closure. Each one of these activities and initiatives will be discussed further below along with 
updates from the initiatives from 2019.  

Raise the Age 

 While RTA implementation has been slowed by the impact of COVID on the courts, OJD has 
been steadily reacting to the impact of the new law:  

• General consulting on trial and appellate issues  

• Focusing on specific issues, including indictment procedure and the intersection of bonds with 
youth in detention  

• Challenging the “automatic” transfer provisions through motions practice  

• Working with IDS General Counsel on the development of a comprehensive chart on 
the appointment/payment/recoupment of attorneys representing transferred juveniles  



• Participation on the Juvenile Jurisdiction Advisory Committee, with a focus on discussing 
ongoing conforming changes to the law, as well as the minimum age of juvenile jurisdiction in NC (it 
is currently 6, the lowest stated age in the U.S.)  

North Carolina Juvenile Defender State Enhancement Grant 

Austine has continued to assess juvenile courts throughout the state, which includes 
documenting and evaluating the court appointment process for juvenile defenders in the counties by 
speaking with attorneys, judges and clerks. For the training requirements, OJD sponsored the Juvenile 
Defender Enhancement Training and targeted local trainings, which were also recorded and available for 
viewing if needed. Also as part of the federal grant and in approximately half of the counties in the state, 
Austine has also identified the attorneys currently representing youth in delinquency cases. 

OJD has also generated 4 new Quick Guides covering Capacity, Secure Custody, Transfers, and 
Probation & Post-Supervision. These quick guides are being mailed to defenders (both PAC and PDs) 
throughout the state to have a resource readily available during court and consultations.  

Through the grant, OJD was able to provide two law school students internships within the 
office from the NCCU School of Law. These interns worked with OJD this summer to develop the 
webinar series, research content for the quick guides and provide research for other projects. OJD 
collaborated with the NCCU School of Law Virtual Justice Project, to produce a two-part webinar series 
focused on the mental health and other impacts of the pandemic on youth and the professionals who 
interact with them.  

Additionally, the Juvenile Contracts Specialist Angela Henderson has been instrumental in the 
development and launch of the juvenile contracts database, negotiation and extension of all juvenile 
defense contracts, and responding to RTA and COVID-related issues. She provided training webinars for 
attorneys on the new database and continues to provide technical assistance to juvenile contractors. 

 

 We also plan to continue the development and update of the quick guides.  A focus will also be 
placed on attorneys new to juvenile delinquency, including accurately identifying new juvenile 
defenders and providing orientation materials and training opportunities.   



Training  

With funding provided by the OJJDP grant, OJD hosted a free Juvenile Defender Enhancement 
Training in February. It included a full day of training on topics such as Addressing Trauma in 
Adolescents, Raise the Age, Transfer Hearings, Collateral Consequences and Interviewing and Counseling 
Youth. Attendees received a USB drive of training materials and included sample motions and 
supporting documents. Two in person trainings scheduled for late March were cancelled due to Covid-
19, in early March, OJD staff assisted in the planning and presented at the 2-Day Intensive Juvenile 
Defender Conference held at the UNC School of Government. 

 In addition to the topics discussed above in-person, the webinar training topics included 
juvenile delinquency basic overview, probation and post release supervision, education advocacy and 
virtual conference secure custody hearings. Grant funds were used to cover the costs of CLE for juvenile 
defenders to attend the trainings. In total, OJD hosted three in person trainings and seven webinars. As 
unexpected as this year has been, OJD utilized an office of amazing minds and creativity to continue 
providing support and training to our defenders with everything we had at our disposal and are grateful 
for the attendance in the live webinars. 

Resources 

 OJD continued to update the OJD website with resources for defenders that are passed through 
the state and other juvenile justice organizations. To supplement the OJD website, information on 
various trainings and webinars hosted by national organizations were shared on all OJD social media 
platforms. In doing so, this provided an array of audiences with information that can be used within 
their defense. The grant-funded quick guides were another resource for defenders and have provided 
practical information in a concise way when needed. LaTobia also started the “From a Lawyer’s View” 
blog post series where guest bloggers discuss topics within the juvenile defense community but through 
their view. These blogs may include views on particular topics, case summaries or practical advice 
defenders need should they ever come into a situation. She is accepting new blog requests as well.  

Uniform Indigent Appointment Plan 

OJD has worked with IDS, public defenders, and local boards of indigent defense to help revise 
local rules of indigent appointment to comply with the Uniform Indigent Appointment Plan which will 
become effective January 2021.  

Contracts 

OJD entered into new contracts with three attorneys in Wayne County to cover delinquency 
cases.  Additionally, OJD worked closely with current contractors to amend contracts to adjust to 
caseloads impacted by Raise the Age.  

New Staff  

http://www.ncids.org/IndigentApptPlans/ApptPlanLinks.htm?c=Information%20for%20Counsel,%20Indigent%20Appointment%20Plans


 Prior to the start of the pandemic, as part of the Raise the Age “mini budget,” OJD received 
funds to hire a new Assistant Juvenile Defender.  After many qualified candidates were vetted and 
interviewed, OJD selected Terri Johnson, an attorney with over 15 years of experience (including 
juvenile delinquency) and a juvenile defense contractor since 2007.  Terri started work on March 16 
and assisted in providing training and technical support to the western part of the state, contributing to 
the OJD blog as well as helping to create motions and reference material for defenders.  

Regionalization:   

Assistant Juvenile Defender Terri Johnson began work with OJD in March, and our office has begun 
the process of providing services and support on a regional basis through the following:  

• Introducing Terri to PAC, public defenders and contractors in the western area of the state  

• directing consultation inquires to the OJD attorney in the region of the request  

• The creation of virtual regional forums, bringing together defenders from a judicial district to 
introduce OJD’s regional plan and hear from defenders on their unique challenges and needs  

• OJD presented briefly at the Chief District Court Judge’s Conference regarding the development 
of our regional model  

Racial Justice:  

OJD has been active in recent discussions regarding racial disparities in the criminal justice and 
juvenile justice systems.  LaTobia Avent, our Communications and Office Manager, drafted a statement 
in response to recent events. She and Juvenile Defender Eric Zogry have been participating in numerous 
discussions with the Governor’s Task Force on Race and Ethnicity, the NC Commission on Racial and 
Ethnic Disparities, and the Division of Juvenile Justice.    

New Initiatives  

OJD had no choice but to leverage technology to continue providing trainings and connection 
with defenders across the state due to the Covid-19 pandemic. As mentioned, in-person trainings moved 
to WebEx and OJD worked hard to make sure topics were fresh and invigorating to battle the fatigue of 
doing so many things virtually, including many court hearings. While this may continue into the first part 
of 2021, OJD keeps the defenders in mind and will continue to introduce new and interesting topics for 
training and discussion. 

Through OJD’s social media platforms, LaTobia continuously works to reach out to the North 
Carolina defender community through quirky messages, insightful information and great graphics. She 
assisted in sharing CLE courses not only sponsored by OJD but also by the SJDC but also the School of 
Government and various other juvenile justice organizations. By keeping a steady reach with social 



media, LaTobia has been able to increase social media engagement and participation since the start of 
the year.  

Direct Representation 

Assistant juvenile defenders Kim Howes and Terri Johnson continue to represent clients in Wake 
County and Iredell/Alexander Counties, responding to their court’s adjustments to the pandemic. Their 
presence in the court room allows for observation of juvenile defense practices, as well as being a 
source of information and support for public defenders, contractors, and privately appointed counsel. 
This helps them guide OJD with vital information to stay on top of issues evolving within the juvenile 
court system while giving a firsthand account of the necessary changes to improve juvenile court. 

Moving Forward 

Knowing that a vast majority of the attorneys who practice juvenile defense represent few 
clients annually, OJD believes we should tailor some of our resources accordingly.  Our series of quick 
guides have been well-received, so we may adjust current offerings or create new ones for easy access.  
For example, OJD is considering and will explore shorter (15 minute) web-based trainings on specific 
topics that can be viewed at any time on any device. To guide and participate in further conversation 
within the defense community, OJD plans to create and develop a series of short podcasts to discuss 
cutting-edge issues.  

 

  

 





JANUARY 22, 2021 IDS COMMISSION MEETING 

REPORT OF THE REGIONAL DEFENDERS 

 

RFPs:  
There are over 150 individual attorneys under contract with IDS to represent indigent adults in criminal 
trial courts in 18 counties. There are currently three RFPs, divided by time and geography: 
 
16-0001R:  December 1, 2018- November 30, 2021 

Durham, Franklin, Granville, Vance, Wake, Warren  
 
 16-0002R: June 1, 2019- May 31, 2021 
  Alamance, Caswell, Chatham, Orange, Person 
 
17-0001R: June 1, 2020- May 31, 2022 
  Greene, Harnett, Johnston, Lee, Lenoir, Pitt, Wayne 
 
RFP Extensions: 
As we reported in October of 2020, IDS decided to extend the 16-0001R contracts (Durham, Franklin, 
Granville, Vance, Wake, Warren) until November of 2021. This was due to the need to review contract 
performance before IDS enters another 4 years of contracts with its biggest RFP. 
 
RFP Contract Evaluations 
The IDS Research team is currently evaluating the contract system, using the Key Performance Indicators 
(KPIs) it used in the 2012 Systems Evaluation Project. It is projected that the analysis will be complete in 
or before March of 2021. 
 
COVID-19 AND THE CONTRACTING ATTORNEYS 
IDS conducted a Q & A with contracting attorneys this month. It was an informal give and take with the 
Appellate Defender, Glenn Gerding, UNC SOG Professor John Rubin led this discussion with our 
attorneys.  
 
The Regional Defenders continue to consult with attorneys, contracting attorneys in the contract 
counties as well as roster attorneys in non-contract counties.   
 
As we noted in the October report, the reduced court schedules, limitations on meeting clients both in 
and out of custody and the ability of privately retained clients to hire attorneys has been challenging for 
our contracting attorneys. Unlike other private assigned counsel, however, IDS Contracting attorneys 
were able to “keep the lights on” due to the reliability of their monthly contracted payments.  
 
TRAINING AND EDUCATION 
The Regional Defenders continue to participate as faculty for the UNC-Chapel Hill School of Government 
trainings, now done through Zoom. Additionally, Tucker chaired the NCAJ Basics of Cross and Direct 
Examination program and both Tucker and Jeff were workshop leaders.  
 
 





   

 

 

 

  

Commission Business 
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Memo 

To: IDS Commission 

From: Mary Pollard 

Re: Recommendation for Exceptional Relief from Fee Application Deadline Attorneys J. 

Brent Garner and Raymond Tarlton 

Date: January 6, 2020 

 

IDS Rule 1.9(a)(1a) provides that fee applications at the trial level be signed by the appointed 

attorney and submitted to the trial judge within one year of final disposition.  In accordance with 

policies and procedures approved by the IDS Commission, an attorney may apply to the IDS 

Director for . . . a waiver of the applicable deadline.”   

 

The Commission’s approved policy on waivers of the fee application deadlines provides that, if an 

attorney did not submit a timely fee application for work performed, the attorney may apply to the 

IDS Director for a waiver of the deadline and for approval of fees for attorney time. The request 

must be postmarked within 90 days of the date of final disposition plus one year and must include 

a showing of good cause for failure to submit the fee application within one year.  If the Director 

finds good cause, then she may approve an appropriate amount of time based and reduce the 

amount of the award by up to 30 percent. Section V. of the approved waiver policy provides that, 

“[u]pon recommendation of the IDS Director and a showing of exceptional circumstances, the IDS 

Commission may grant relief in addition to that specifically permitted under this policy.” 

 

We recently received one waiver request from Raymond Tarlton and three from J. Brent Garner.  

Mr. Tarlton’s application was submitted more than 90 days from the date of final disposition plus 

one year and two of Mr. Garner’s three requests were submitted more than 90 days from the date 

of final disposition plus one year. While it is within the Director’s discretion to award relief on the 

Garner request submitted with the deadline, we are submitting all three of Mr. Garner’s requests 

to you for review for expediency.  

 

Pursuant to Section V. of the waiver policy, I am writing to recommend that the Commission 

consider the relief requested by Mr. Tarlton and Mr. Garner.  

 

A. Mr. Tarlton 

1. Deadline Waiver Request(s) 
Client Name Highest 

Charge 

Start Date Disp. Date Hours 

Claimed 

Disposition 

Copley, Chad Class A   08/09/2016 05/24/19  360.5 Trial 

 



Safeguarding individual liberty and the Constitution by equipping the North Carolina public defense  

community with the resources it needs to achieve fair and just outcomes for clients. 

State v. Copley was disposed of on May 24, 2019. Mr. Tarlton originally submitted a 

fee application on August 21 of 2020, just three days shy of the one year plus 90-day 

deadline for the Executive Director to take action. Unfortunately, the fee application 

contained several errors and was not accompanied by a deadline waive request. Mr. 

Tarlton did not submit a deadline waive request until September 30, 2020.  

  

2. Showing of Cause 

 

Mr. Tarlton’s lengthy Showing of Cause is appended to this memo for your reference. 

In summary, Mr. Tarlton has asked for relief from the one-year deadline for the below 

reasons: 

• The case was extremely complicated and received national media attention.  

• After his client was convicted, he continued to work with appellate counsel. 

Beyond what is typically expected of trial counsel, Mr. Tarlton worked as a go-

between with client and appellate counsel on possibility of plea if the appellate 

court granted remand. 

• While preparing for and trying this case, Mr. Tarlton was serving as second 

chair in another complicated murder case.   

• Also during this time, Mr. Tarlton:  

o experienced significant turnover at his firm, 

o went through a contentious divorce, 

o and a pursued contested guardianship proceeding concerning his 

mother.  

• Covid-19 has created significant administrative hardships for his office. 

 

3. Additional Information Gathered by Staff 

 

The staff has confirmed in the statewide criminal information system that Mr. Tarlton 

was appointed as counsel of this case. We also confirmed in the North Carolina 

Accounting System (“NCAS”) that he has not already been paid for these cases. 

 

4. Director’s Recommendation 

 

While a complicated case is not by itself a sufficient reason for granting a waiver, Mr. 

Tarlton did experience some significant personal turmoil during the time the case was 

pending and after. Further, Mr. Tarlton did engage in some and back and forth with 

staff in an effort to correct the fee application and I am not comfortable saying that 

delays in communication caused by Covid-19 are not responsible for some of the delay 

in processing this fee application.  

 

Pursuant to Section V. of the Commission’s fee deadline waiver policy, I recommend 

that the Commission approve exceptional relief in this case and award 70% of the 

claimed fees for Mr. Tarlton’s time, for a total payment of $21,630.52.   
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C. Mr. Garner 

 

1. Deadline Waiver Requests 
Client Name Highest 

Charge 

Start Date Disp. Date Hours 

Claimed 

Disposition 

Downer, James Class C Felony 05/31/18 06/03/19 92.25 VD 

Tillman, Jauquan Class A felony 03/08/17 06/05/19 181.8 Plea before trial 

Hunter, 

Demetrius  

Class G Felony 04/05/18 09/03/19 12.75 Plea before trial 

 

2. Showing of Cause 

 

Mr. Garner prepared and signed the above referenced fee applications within the 

applicable deadlines and directed support staff to file with the clerk of court in 

Rockingham County. After terminating support staff for job performance issues, other 

staff found these fee applications “shoved” in the back of the terminated employee’s 

desk.  

 

In fifteen years of practicing law, much of it court appointed, Mr. Gardner has never 

had to seek a deadline waiver.  

 

3. Additional Information Gathered by Staff 

 

The staff has confirmed in the statewide criminal information system that Mr. Gardner 

was appointed as counsel of record in all three cases.  We also confirmed in the North 

Carolina Accounting System (“NCAS”) that he has not already been paid for these 

cases. 

 

4. Director’s Recommendation 

 

Attorneys are expected to supervise staff and filing case related documents, 

including fee applications, is no exception. However, it is not lost on me or staff 

that current working conditions may make it more difficult to monitor staff. 

Given that and the fact that he has not asked for a waiver before, I recommend 

that the Commission approve exceptional relief in these three cases as detailed 

below.  

 

• Downer, James: Award 70% of the claimed fees, for a total payment of $2,18.13.   

• Tillman, Jauquan: Award 70% of the claimed fees, for a total payment of 

$9,544.50. 

• Hunter, Demetrius: Award 90% of the claimed fees, for a total payment of 

$688.5. 
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TARLTON SHOWING OF CAUSE 

 

I am writing on behalf our fee application in State v. Chad Copley, a first-degree murder 

case which was tried to a jury verdict in the Wake County Superior Court. This was a case that 

an unusually complex and time-consuming case compared to the other types of ultimately 

declared non-capital murder cases I have tried. We also seek consideration from IDS that our fee 

application will be allowed notwithstanding filing it more than a year after Mr. Copley was 

sentenced in this case. 

 

This was a controversial home-owner shooting case in the aftermath of a party thrown by 

young adults that immediately received national medial attention. I had to consult with several 

attorneys who have represented clients with significant medial exposure in order to develop a 

statement to the press that would attempt to protect my client’s interests while not divulging 

important defense issues. I was initially flooded with media requests and had to monitor the 

actions and press conferences by a prominent civil rights attorney retained by the decedent’s 

family. 

 

Even though Mr. Copley was not charged formally with a hate-crime, there was so much 

attribution in the media of a racist motive to the shooting that our own investigation had to focus 

on that issue as well as the complicated issues, both factually and legally, arising out of Mr. 

Copley’s use defensive force defenses, including a 911 call that even led to nearly immediate 

analysis on a prominent blog run by the North Carolina School of Government about people who 

claim they were firing a warning shot when interviewed by the police in a self-defense/defense 

of others case. 

 

The bond motion we filed, several months into the case, was lengthy, because it sought to 

summarize the voluminous discovery disclosures to give an account from the perspective of 

numerous people who were at the scene, as well as information from both police records and our 

own investigation that people outside of Mr. Copley’s house on the night the shooting occurred 

were afraid of a gang presence that had shown up at the party near Mr. Copley’s house. We also 

tried to cast doubt on the strength of the state’s case by highlighting the common law and 

statutory defenses that were presented the discovery we had received, including complicated 

issues relating to the castle doctrine defense and the legal presumptions arising from someone 

who attempts to forcibly enter the home, including the curtilage of the home. 

 

In addition to standard pre-trial motions in the case, we filed an unusual pre-trial motion 

seeking to have a pre-trial determination of whether Mr. Copley was entitled to immunity from 

suit under the statutory castle doctrine, similar to how qualified immunity works for public 

officials in civil rights litigation. We had conferences with counsel from the appellate defender’s 

office on the issue , since there was not (and still is not) a lot of appellate law guidance on the 

immunity language in that relatively newer statutory provision of immunity for those who use 

defense force against another while on their own property. 

 

We also filed another unusual discovery motion, and argued during a hearing on that 

motion, for an order seeking to have the police department check their databases for gang 

affiliations for all of the potential witnesses in the case. 
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We also had to enlist intern help to help investigate, in addition to ordinary investigative 

efforts in a self-defense case, social media comments on the case by numerous people thought to 

have attended the party (where the decedent and his friends had been) on Mr. Copley’s street. 

 

Finally, we had unusual legal issues with whether Mr. Copley’s then-spouse, through her 

counsel, would assert marital privilege rights to not testify, and if she did elect to testify, at least 

under state subpoena, whether Mr. Copley would assert marital privilege rights as to confidential 

communications. 

 

After sentencing in February of 2018, we continued to work with his appellate counsel to 

help advise on issues from the case, including going to a meeting with Mr. Copley at Central 

Prison with his appellate counsel to see if Mr. Copley would authorize us to have discussions 

with the state prosecutors about a potential plea after his appellate counsel won a remand for a 

new trial in the North Carolina Court of Appeals. Ultimately that effort was unsuccessful, and 

the state won its appeal in in the North Carolina Supreme Court. However, the appeal is now 

back in the North Carolina Court of Appeals where the appellate panel is considering whether 

the jury instructions (another complicated issue from the trial) were fatally flawed in their 

articulation of the standard for applying the statutory castle doctrine to a home-owner shooting 

where the decedent was in the yard but not actually breaking into the physical home. The 

appellate court panel in the Court of Appeals its first decision signaled that the flaws in the jury 

instructions could be a second basis for remanding the case for a new trial. 

 

Since the Copley trial, I have found myself in a situation for the first time where I was 

not able to get a fee application in within a year of the sentencing. On top of representing 

numerous other people, often in appointed homicide cases in state court and appointed federal 

court cases, I spent an inordinate amount of my practice time in 2018 preparing for, and serving 

as second chair counsel in, a capital murder in early 2019 that we tried to a jury verdict for both 

the guilt-innocence and penalty phases in State v. Jon Sander in the Wake County Superior 

Court, where the jury ultimately rejected the state’s arguments for the death penalty and imposed 

life sentences in a triple-homicide case with significant mental illness issues. I also prepared for 

and tried to jury verdict two more first-degree murder cases in 2019 in the Wake County 

Superior Court (State v. Kion Brown in September of 2019 and State v. Andrew Ellis in 

December of 2019). 

 

Additionally, after the Copley trial, I personally had to spend an inordinate amount of 

time defending myself in a contentious divorce and equitable distribution action over financial 

and property matter in 2018. Another personal matter that took an inordinate amount of my time 

to handle was seeking a contested guardianship for my mother to cease financial exploitation of 

her by my uncle in a special proceeding in Wake County in early 2019 and then providing a 

significant amount of in-home care to her until she was diagnosed earlier this year with 

advanced Alzheimer’s disease by the UNC-CH geriatric clinic and then working with social 

workers to help locate an assisted-living facility for her. 

 

Our law practice experienced unusual turn-over with associate attorneys in 2018 and 

2019 (we had an associate attorney leave in the fall of 2018 as well having to terminate an 

associate attorney we brought on in the summer of 2019) as well as turn-over with our part-time 
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paralegal in 2019 and as well our full time paralegal leaving this year. We also had to move 

offices in 2019 and this year in 2020 (we are finally settled in a new location in downtown 

Raleigh). This turn-over and moves adversely impacted the administrative aspects of running our 

small law practice. The moves also made it more difficult to locate one of our laptops on which 

we had a Onenote e-file on the case created by a former associate (which was not synced to our 

firm account), which contained a significant amount of preparation notes both before and during 

the trial, which was needed to finalize our fee application. 

 

Finally, the COVID-19 pandemic has also imposed an aberrant hardship with running our 

small law practice earlier this year. 

 

We look forward to your consideration and continuing our dialogue on these issues if 

needed. 
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