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The defendant, by and through counsel, respectfully moves the Court for an order directing the ____________ Mental Health Center [named hospital, named therapist, etc.] to provide copies of the mental health records of ____________.   As argued below, the above individual will be a critical prosecution witness.  Counsel’s belief in the existence of these records has been established through discovery documents and investigation.  It is requested that the court order the production of the records under either of the following means:

(1)
That the records be provided directly to counsel, or

(2) 
That a subpoena duces tecum be served to the facility directing that the records be provided to this court.  An in camera review can then be made under the authority of Pennsylvania v. Ritchie, 480 U.S. 39 (1987).  Evidence which impeaches the credibility of the witness as outlined below should then be provided to defense counsel.

MEMORANDUM OF AUTHORITY

FACTS
[Include facts to support the argument that the named individual is a critical witness.]

LEGAL AUTHORITY
The credibility of _________ will be a central issue in this trial.  Due process requires the government to disclose evidence favorable to an accused when such evidence is material to guilt or punishment.  Brady v. Maryland, 373 U.S. 83 (1963).  The obligation to disclose Brady evidence covers not only exculpatory evidence, but also information that could be used to impeach government witnesses. United States v. Bagley, 473 U.S. 667, 676-77 (1985). Included within the rule of Brady is evidence of the witness prior psychiatric evaluation or treatment, Chavis v. North Carolina, 637 F.2d. 213 (4th Cir. 1980); United States v. Lindstrom, 698 F.2d. 1154 (11th Cir. 1988), and evidence of use or addiction to narcotics or controlled substances, United States v. Fowler, 465 F.2d. 664 (D.C. Cir. 1972).  

It is clear that the requested information is admissible for the purpose of impeachment.  See State v. Williams, 330 N.C. 711, 723 (“This jurisdiction has long allowed cross-examination regarding the witness’ past mental problems or defects.”)  State v. Newman, 308 N.C. 231, 254 (1983) (cross-examination into the past mental condition of prosecuting witness); State v. Fields, 315 N.C. 191 (1985) (drug use proper to question credibility).  As such, it should be provided to defense counsel.  See United States v. Society of Independent Gasoline Marketers of America, 624 F2d. 461 (4th Cir. 1980)  (failure to provide evidence of prior history of mental or emotional disorders of government witness required reversal of conviction).

ADVANCE \d12 This the _____ day of __________, 200_.

Attorney Name

N. C. State Bar No. _______

Address

Tel:

Fax:

Attorney Name

N. C. State Bar No. _______

Address

Tel:

Fax:

ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I certify that I served a copy of the foregoing Motion to Obtain Mental Health Records by first class mail upon:

Name

District Attorney

Address


This the ___ day of ____________, 200_.
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