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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT ERR IN ENTERING FINDINGS OF FACT NUMBERS 18, 22, 23, 24, 25, 26, 29, 31, 39 AS THEY ARE NOT SUPPORTED BY COMPETENT, SUFFICIENT EVIDENCE IN THE RECORD AND SOME ARE NOT PROPER FINDINGS OF FACT?

II.
DID THE TRIAL COURT ERR IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE APPELLANT’S PARENTAL RIGHTS?
III. DID THE TRIAL COURT FAIL TO MAKE APPROPRIATE FINDINGS OF FACT AND ERR IN BROADLY INCORPORATING PRIOR COURT ORDERS? 

STATEMENT OF THE CASE

The Motion in the Cause to Terminate Appellant’s parental rights to M.P.A. was filed on July 11, 2008 and heard on February 9, 2009. (R pp 8, 63)
STATEMENT OF THE BASIS OF APPELLATE REVIEW


The Appellant appeals from a final order terminating her parental rights to her son, M.P.A. The Court of Appeals has jurisdiction over the appeal pursuant to N.C. Gen. Stat. § 7A-27 and § 7B-1001(6).
STATEMENT OF FACTS


Because of a mechanical malfunction, or other error, no verbatim recordation of the trial proceedings was produced.  Therefore, trial counsel narrated the evidence at trial as contained on pages 92 through 96 of the Record. 

The narration and prior court proceedings show that the Respondent-Appellant, mother of M.P.A. (“Christie”), gave birth to M.P.A. (“Matthew”) in the fall of 2006. (2Ex 1) That December, the Polk County Department of Social Services (“DSS”) responded to a report about Matthew’s parents and found Christy asleep at approximately 3:00 p.m. (2Ex 3) Matthew’s father, Mr. A., appeared inebriated.  (2Ex 3) A search of the residence revealed several prescription barbiturates for both Christy and Mr. A. (2Ex 3) The home was dirty, cluttered and “reeked of cigarette smoke.” (2Ex 3) 

DSS obtained a non-secure custody order for Matthew on December 29, 2006 and filed a petition alleging his neglect and dependency. (2Ex 1-3, 5)  The Record reflects that the Court appointed a Guardian ad Litem (“GAL”) for Christy on January 9, 2007, but neither that order, nor any other document show the factual basis for that appointment. (2Ex 9) A psychological evaluation of Christy dated January 27, 2007 places her full-scale I.Q. at 74, in the “Borderline range.” (2Ex 89)   

The Court continued the hearing on the petition several times, and by time it was heard in May of 2007, both parents had undergone psychological evaluation. (2Ex 18-19, 25) DSS filed a court report prior to the adjudicatory hearing that described Mr. A.’s mental health diagnosis as including: Dysthymic Disorder; Panic Disorder; Attention Deficit/Hyperactivity Disorder; Cannibis Abuse; Opiate Dependency; Developmental Reading Disorder; Borderline Intellectual Functioning. (2Ex 18) The court report described Christy’s mental health diagnosis as: Major Depressive Disorder; Impulse Control Disorder; Nicotine Dependence Disorder; Eating Disorder; Personality Disorder.” (2Ex 19)


The court report for the adjudicatory hearing stated that Mr. A. “has a long history of substance abuse issues and treatment;” and that Christy “denied substance abuse issues, and reported that Mr. [A.] struggles with substance abuse.” (2Ex 19) The report also listed dates of visits to the home and described substandard cleanliness observed during those visits.      

The Court entered an order on May 18, 2007, finding Matthew to be dependent.  (2Ex 25) This handwritten order, entitled “Memorandum of Judgment” does not make findings of fact, but recites that the “DSS Court Report is admitted into evidence in support of the adjudication and initial disposition.” (2Ex 25) On August 21, 2007, the Court entered a typed “Consent Order on Adjudication and Disposition.” However, that order did not make additional findings of fact and, incorporated the Memorandum of Judgment as its findings of fact. (2Ex 34) 


The Court held a ninety-day review hearing on August 21, 2007. (2Ex 46) In its order entered on February 12, 2008, the Court did not make findings of fact, but incorporated court reports as its findings: 

The Polk County Department of Social Services and Guardian Ad Litem Court Reports were admitted into evidence pursuant to the stipulation of the parties and the matters therein are incorporated herein by reference and found as facts in support of this Order...(2Ex 47)


The court report for the first ninety-day review hearing states that the parents had made minimal progress in improving their house-keeping. (2Ex 40-45) Mr. A. had violated his probation because of continued drug use and was sentenced to the D.A.R.T. program for ninety days. Christy and Mr. A. had decided to separate and Christy had decided to activate her probation and serve ninety days in prison. Christy had been dismissed from a job and was applying for “S.S.” and “S.S.I.” The parents had great difficulty, financially, surviving on Mr. A.’s Social Security Disability and were behind in child support payments. (2Ex 40-45) The report did not explain Christy’s application for S.S.I. 
A list of services provided included parenting classes and a referral to Section 8 housing. (2Ex 40-45)

The Court held its next review hearing, this time a permanency planning review hearing on May 13, 2008. (2Ex 97) The court report prepared for that hearing reported that: the parents had attended parenting classes two times; on the second occasion they “did appear to pay attention and interact more appropriately than in the previous class;” they had separated; Christy “has had negative drug tests arranged by DSS;” on April 29, 2008, Christy did not fasten a high chair tray properly during a visit with Matthew; Christy “has applied for S.S. Disability due to her limited mental capabilities;” she “moved in with her grandmother in South Carolina in 11-07;” she is current in her child support payment, although she has not told DSS where she is working in South Carolina. (2Ex 56, 57, 61, 62) 

The court report stated that Christy has not attended counseling.  However this conclusion preceded the following explanation: 

Ms. [L.] has been referred to Family Preservation on several occasions by the social worker. This provider was chosen because they will accept patients who are unfunded. Ms. [L.] did attempt to make an appointment with Family Preservation on 01-10-08, and was put on a waiting list due to the agency’s lack of therapists. Appointments have been made for Ms. [L.] with a therapist in S.C. since 01-08, but cancelled due to denial of approval for S.C. Medicaid, and her need to reapply for Medicaid. (2Ex 58)        

  The court report recommended termination of parental rights and the Court agreed.  Its order entered on July 11, 2008, following the hearing on May 13th, the Court ordered termination of Christy’s parental rights to Matthew. (2Ex 102) 

DSS filed a Motion in the Cause to Terminate Parental Rights on July 11, 2008. (R p 8)  On August 7, 2008, Christy submitted to a second psychological evaluation arranged by DSS. (Ex 43) The evaluator, Todd Morton, Ph.D., Licensed Clinical Psychologist, administered another I.Q. test, which measured Christy’s full-scale I.Q. at 73, again in a “borderline range.” (Ex 44) Dr. Morton opined that: 

Ms. [L.] has borderline intellectual abilities with a substantial weakness in her verbal reasoning and expression abilities. Her scores also suggest a learning disability in reading. There was no indication of any serious mental health problems. (Ex 45)


He recommended that: “If Ms. [L.] completes the requirements of the DSS treatment plan and is able to maintain stable employment and a stable living environment then she should be eligible to have her children return to her care.” (Ex 46)  

The hearing on the Motion to Terminate Parental Rights was held on February 10, 2009. (R p 63) Ms. Pallas Edwards, Matthew’s social worker, testified, essentially, to the same information contained in her prior court reports. (R pp 92-94) Christy had been living in South Carolina since the spring of 2008 with her mother. (R p 93)  DSS had completed a home study on Virginia L., Christy’s mother.  Ms. Edwards testified that home study was not approved for Matthew solely because Christy lived there.  (T p 93) Christy had another child in the spring of 2008 and, according to Ms. Edwards, a South Carolina social services agency had opened an investigation as to that child’s care.  However, apparently Christy and the newborn were living with her mother at the time of trial. 

Christy testified that she had been living in Pelzer, South Carolina with her mother, Virginia L., since mid-2008. (R p 95) She and her mother get along well. (R p 95) Her mother has no criminal record.  (R p 95) Christy presented pictures of her current residence with her mother. (R p 95) Christy also presented certificates of completion of three sets of parenting classes and a letter verifying her attendance at a pre-GED program. (Ex 80-83) She testified that her mother pays her child support in exchange for her doing chores around the home. (R p 96)  

Virginia L., Christy’s mother, testified that she owns her own home, has a full-time job, has a drivers’ license, and has “no major debt.” (R p 96) She explained that it was she who advised Christy to activate her sentence, instead of remaining on probation, so that she move to South Carolina to live with her more quickly. (R p 96) 

ARGUMENT

STANDARD OF REVIEW


The Court of Appeals reviews an order terminating parental rights to determine “whether the court’s findings of fact are based upon clear, cogent and convincing evidence and whether the findings support the conclusions of law.” In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158, aff’d, 354 N.C. 359, 544 S.E.2d 644 (2001) (internal quotation marks and citations omitted). “Clear, cogent, and convincing describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt.” N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323, cert. denied, 314 N.C. 117, 332 S.E.2d 482, U.S. cert. denied, 474 U.S. 981, 106 S.Ct. 385, 882 S.E.2d 338 (1985) (citations omitted).


The appellate Court's review of the trial court's conclusion of law is de novo.  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 447 S.E.2d. 211, 215 (1996).


If the petitioner meets its burden of proving at least one ground for termination of parental rights under N.C. Gen. Stat. § 7B-1111(a), the trial court proceeds to the dispositional phase and determines whether termination of parental rights is in the child's best interest.  N.C. Gen. Stat. § 7b-1110(2005).  The appellate court reviews a trial court's best interest analysis and decision under a standard of abuse of discretion.  In Re Nesbit, 147 N.C. App. 349, 352, 555 S.E.2d. 659, 652 (2001).
I.
THE TRIAL COURT ERRED IN ENTERING FINDINGS OF FACT NUMBERS 18, 22, 23, 24, 25, 26, 31, 32, 37, 39, AS THEY ARE NOT SUPPORTED BY COMPETENT, SUFFICIENT EVIDENCE IN THE RECORD AND SOME ARE NOT PROPER FINDINGS OF FACT. 

Assignments of Error no.’s 1, 8 R pp 64-69; 90-96


The Record does not contain clear, cogent and convincing evidence to support many of the findings of fact.

A.  Finding of Fact Number 18 


This finding reads as follows: 
The respondent mother was ordered in June of 2007 to pay child support in the amount of $51.50 per month toward the cost of care for the minor child. She was not obligated to pay for the (3)three months she was in prison, but there have been a total of four (4) Show Cause Petitions filed because of missed payments. The Respondent mother makes a payment after she receives the Show Cause Notices and thereby avoids being found in contempt. (R p 65) (emphasis added) 

No evidence in the Record allows the Court to make the conclusions contained in the underlined sentence in this finding.  The Record contains no evidence as to the dates of the Show Cause orders.  A court report prepared for a review hearing on August 21, 2007 references a show cause preceding. (2Ex 41) A court report submitted in connection with the permanency planning hearing held on May 13, 2008 states that Christy is current on her child support payments since April of 2008. (2Ex 61)  Christy and her mother testified that her mother has been paying her child support since Christy moved in with her mother.  (R p 96)

B.  Finding of Fact Number 22


Finding of Fact Number 22 reads as follows: 

This Court takes particular note of questions presented to the Court at said May 13, 2008 Permanency Planning Review as to the return of the juvenile to Respondent Mother’s home. Nothing presented by Respondent Mother today changes the following facts and conclusions found by the Court then: (a) Ms. L. lives at the suffrage of kind-hearted relatives. Her living accommodations could change at any moment, without notice. She does not rent a home; (b) Ms. L. did not see the necessity of psychological counseling. The Court is troubled by implication of whether or not she is where she is supposed to be psychologically; how does the Court account for her inability to support herself? Is her situation attributed to her own sloth or other circumstances? Either she can support herself, or she won’t. It seems there is no way out of this dichotomy; (d) Ms. L. is presently living off of money in the bank that she received from her tax refund. She did not testify to actively searching for work. She indicates that if she desired to search for a place of her own in which to live, she does not know where her rent money would come from.  The evidence only supports speculation as to her ability to provide a residence/home for this child. Whether Ms. L.’s household is with her mother or her grandmother, there is no evidence to support that her relatives can provide care/support for the juvenile; and, (e) This situation does not appear it will change within the next six months. (R p 66)

Most of finding of fact number 22 repeats finding of fact number 23 from the permanency planning order of July 11, 2008. (R p 100) Whether the Court intended only to repeat its previous finding, or whether it intended to make that finding again is unclear, either from the order on appeal (the “TPR Order”) or from the Record.  If the Court is attempting to reassert the same findings in connection with the evidence in the TPR proceeding, the Record does not contain evidence to support the factual declarations. 
 

The Court finds, in essence, that Christy’s living arrangements are unstable because she lives with relatives. The Record does not support that finding.  Christy and her mother testified that her residence with her mother is a permanent arrangement. (R p 95) It was planned, as her mother advised her to activate her ninety-day prison sentence so that she could move to her mother’s South Carolina home more quickly. (R pp 95-96) Christy testified that “South Carolina DSS has said it would be better to live with her family for support.” (R p 95) No evidence exists that this arrangement is either unstable or undesirable. 


No evidence supports the finding that Christy “did not see the necessity of psychological counseling.” Indeed, the court report submitted for the permanency planning hearing that produced the original version of finding of fact number 22, stated that DSS had made a referral to Family Preservations for counseling because that provider would accept “unfunded” patients. (2Ex 58) Christy attempted to obtain services from Family Preservations, but was placed on a waiting list due to a shortage of therapists. (2Ex 58) She attempted to obtain therapy in South Carolina, but, according to her social worker, was “cancelled due to a denial of approval for S.C. Medicaid.” (2Ex 58) The Record contains no other evidence about Christy’s efforts to obtain counseling. 


Further, the Record contains no evidence that Christy needs counseling. Her most recent psychological evaluation, found “no indication of any serious mental health problems.” (Ex 45) For that reason, the Court’s finding that it “is troubled by the implication of whether or not she is where she is supposed to be psychologically,” is unintelligible. (R p 66) 


The remaining findings of finding of fact number 22, at least by implication, appear to find that Christy lacks the financial means to support herself.  Christy has an I.Q. of 73 or 74, which places her in a Borderline range. (2Ex 89, Ex 40-45) However, she is taking pre-GED courses and has shown the good judgment to live with a family member who can and will assist her. (R pp 95-96) She has also applied for Social Security Disability. (2Ex 62) This evidence indicates that she has taken steps to support herself; nothing in the Record allows the finding that she is failing willfully to gain employment or to support herself.  

C.  Finding of Fact Number 23 

This finding reads:

The Respondent Mother was presented with an Out of Home Family Services Case Plan on March 30, 2007 but declined to sign the plan. She did not agree to enter into the plan until May 11, 2007.  The plan focused on issues of housing/environment, parenting skills, substance abuse, and life skills. The Respondent Mother has failed to make reasonable progress to correct the conditions that led to the minor child’s removal from her [sic] home. (R p 66)


The Record contains evidence that DSS presented Christy with a case plan on March 30, 2007, but that she did not sign it until approximately five weeks later.  (R p 92) The reason for the delay is unknown.  The Record does not contain sufficient evidence to enable characterization of that delay as a “refusal” on Christy’s part to sign the plan. 


The Record shows that, contrary to this finding, Christy has made progress in correcting the conditions that led to DSS’ custody of Matthew.  Those conditions were: poor housekeeping; living with Mr. A., who had a substance abuse problem; some indication of lack of parenting skills; some indication of possible mental health problems. (2Ex 16-23) 


DSS could not show that any of those conditions persisted at the time of trial. Christy had separated from Mr. A., who abused controlled substances, and she has remained apart from him.  (2Ex 55; R pp 93, 95-6) She has produced negative drug screens. (2Ex 57) She has taken parenting classes three times. (2Ex 56; Ex 80) After her second course, her social worker wrote: “The parents did attend and complete a parenting education group (the second time for both parents) and did appear to pay attention and interact more appropriately than in the previous class.” (2Ex 56) She is taking pre-GRE courses and has managed to keep her child support current since moving to South Carolina.  (Ex 83; R pp 95, 96) She is currently living in a stable residence with someone who cares for her, her mother.  (R pp 95, 96) The Record contains no evidence that Christy’s current home, with her mother, is unsuitable for Matthew.  DSS excluded the home as a placement for Matthew only because Christy lives there, and not because of any deficiency in the home. (R p 93)

Additionally, Christy has attempted to obtain counseling, and has failed to do so, only because she could not afford it and had to be placed on a waiting list at the only provider that served people with Christy’s limited resources. (2Ex 58) The Record shows that Christy has tried to obtain counseling; only her limited financial resources have prevented her from doing so. (2Ex 58)  The Record contains no evidence that Christy rejected counseling services.  Moreover, the Record shows that Christy does not need counseling as of July 11, 2008, when she obtained her last psychological evaluation. (Ex 45) Dr. Morton reported that her “responses on the MMPI-2 generally suggest fairly good coping skills.” (Ex 45)


D. Finding of Fact Number 24


This finding reads: 

The Respondent Mother did attend and complete three (3) parenting education classes in both North Carolina and South Carolina, although she has not demonstrated improved skills during visits with her minor child.  Her testimony in this matter demonstrated she could not articulate anything she should have learned in these classes. (R p 66) (emphasis added)


No evidence supports the underlined findings.  To the contrary, Social Worker Edwards wrote in her court report of May 13, 2008, that Christy had paid attention and interacted appropriately in the second parenting course.  (2Ex 56)  The Record contains no evidence that Christy has not demonstrated parenting skills during visits in 2008.  Indeed, the Record does not show the dates of her visits with Matthew in 2008.   The narration of Christy’s testimony does not show that she could not articulate what she learned in parenting classes. (R pp 95-96)

E.
Finding of Fact Number 25

This finding reads: 

The Respondent Mother failed to participate in any mental health counseling, as recommended since her oldest child came into DSS custody in January of 2006. She did attempt to make an appointment with Family Preservation on January 10, 2008, and was put on a waiting list. She still has not obtained counseling for herself. (R p 66)  


  The Record contains no evidence that Christy refused to participate in counseling.  Instead, the Record shows that she could not afford counseling; that her Social Worker understood the financial obstacles and arranged for her to go to an agency that provided services for people who lack insurance. The evidence is uncontroverted that Christy made an appointment at that agency, Family Preservation, but was put on a waiting list.  (2Ex 58) Christy attempted to obtain counseling in South Carolina, but lack of Medicaid resulted in a denial of services. (2Ex 58) No evidence allows the conclusions of willful failure to obtain counseling.  

F.  Finding of Fact Number 26


This finding reads: 

The Psychological Evaluation of the Respondent Mother conducted on August 7, 2008 states that she has borderline intellectual abilities with a substantial weakness in her verbal reasoning and expression abilities. Her scores also suggest a learning disability in reading. Despite the absence of any serious mental health problems she does appear to have led a fairly unstable life and has not maintained steady employment and has had repeated DSS involvement. (R pp 66-67)

This language derives from the written summary of Dr. Morton’s evaluation of Christy in August of 2008. (Ex 43-46) The evaluation makes observations about Christy’s history based upon reports from DSS and, probably, Christy.  It is unclear whether the Court, in repeating, verbatim, the language of that report, intended to adopt it as a finding of fact, or merely to summarize the evidence.  Assuming the former, the Record does not support the finding that Christy’s current living arrangements are unstable.  She has separated from Mr. A., stopped using drugs herself (if she ever engaged in illegal drug use) and lives in a stable home with another child who has never been removed from her care. (2Ex 55, 57; R pp 93, 95-6) 


Ironically, the Court finds as a fact that Christy has no serious mental health problems, but that failure to attend counseling (finding of fact number 25) indicates a lack of progress in correcting the conditions that led to DSS custody of Matthew.  These findings cannot be reconciled. If Christy has no serious mental health problems, she does not need counseling; thus lack of counseling is irrelevant to the grounds supporting termination of parental rights.

G. Finding of Fact Number 31 
This finding of fact reads: 
After the December 28, 2006 removal of the child from Respondent Mother’s home, the Court then looks at the next critical months of this child’s life: 

(a) It was five months after removal before a case plan was entered into by the Respondent Mother.  There was no measurable progress toward reunification until then. 

(b) Respondent Mother chose to live with Dewayne [A] in the home until August of 2007 and there was no chance to return the child to the home before then. It was impossible for any Court to consider the return of the child while Dewayne [A.] was in the home and the issues of substance abuse continued. 

(c) In August of 2007, the Respondent Mother was under criminal probation. For some unexplainable reason, she chose to activate her sentence to serve (90) days in the North Carolina Department of Corrections. These were critical days in the process of reunification that were totally lost and this period was on top of eight (8) months of limited to no progress by Respondent Mother. At this point, it was almost one year since the removal of the child from her home. 

(d) The stated reason for Respondent Mother’s activation of her prison sentence was to get to move to South Carolina while pregnant with her third child.  She was running away to South Carolina where the Guardian ad Litem and Polk County DSS could not monitor her progress, which was not the intelligent way to get the child back. 
(e) We are now 29 months into the life of this child and all but (2) of those months, the child has been outside of the home. The Respondent Mother’s actions were willful; keeping her home with Dewayne [A.] was willful and it was her willful decision to warehouse herself in prison instead of working to get her child home. 

(f) In North Carolina, Respondent Mother was working some; however she has found no employment in South Carolina. Where she has chosen to live in South Carolina, it is at best, an uncertain situation providing little more than present shelter. 

(g) The Respondent Mother has consistently abandoned or ignored opportunities for reunification, with Polk County DSS is mandated to assist her with in North Carolina and the Court finds that termination of parental rights of the Respondent Mother is appropriate. (R pp 67-68)


Upon analysis, this lengthy finding devolves into a few, general themes, as follows: 
(1) Christy does not currently have appropriate housing; her current housing is temporary and unstable. 


This theme underlies findings 31(d)-(g). As discussed above in this section, the Record contains no evidence that Christy’s current living arrangements are inappropriate for Matthew.  The Record contains no evidence that DSS has inspected her current home. The Record contains no evidence as to any specific aspect of that home (i.e., its condition, size, cleanliness, etc.) that would make it unsuitable for Matthew.  All evidence indicates that the home is suitable for a small child, as the South Carolina social services agency has not assumed custody of Christy’s youngest child, who is living in that home, and has instead advised Christy to stay in her current home. (R pp 95-96) There is no evidence that Christy’s current residence with her mother is unstable.  Christy provided the only evidence on this point, and her mother testified that she could remain in her home permanently, that she has the resources, that her house is large enough to accommodate Christy and her two children. (R pp 95-96)  
(2) Christy’s decision to activate her sentence, as opposed to continuing her probation in North Carolina, demonstrates lack of fitness to parent Matthew.

This theme appears in findings 31(c)-(e).  Findings of fact in TPR proceedings must have a basis in clear, cogent and convincing evidence. E.g., In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158, aff’d, 354 N.C. 359, 544 S.E.2d 644 (2001).  The only evidence in the Record about Christy’s motivation for activating her sentence comes from Christy and her mother.  Christy’s mother explained that she advised her daughter to take that route so that she could leave the State of North Carolina to live with her in South Carolina so that Christy could secure a stable home.  
3.
Christy is not currently employed and her lack of employment indicates that she is not trying to find a job and cannot provide for Matthew.


As discussed above, Christy has an I.Q. of 73 or 74, and also has a “learning disability in reading.” (2Ex 89, Ex 44-45) Her actual reading level is unknown, but any significant deficiency in reading would handicap her chances of obtaining gainful employment. Even an employee at a fast food restaurant has to read the menu on a cash register, instructions on how to prepare food and use equipment.  Because of her mental limitations, she has applied for Social Security Disability.  (2Ex 43, 62)  The Record contains no evidence that Christy either: (1) is able to obtain gainful employment; (2) is not trying to obtain gainful employment.  In connection with the latter point, she is taking “pre-GED” classes on her own initiative. (Ex 83)


Christy has shown that she can provide for Matthew by moving in with her mother, who has a home and is gainfully employed.  

With respect to subparagraph (a), the Record contains evidence that DSS offered Christy a case plan on March 30, 2007, but that she did not sign it until May 11, 2007. (R p 92) Thus, approximately three months elapsed between the date of the non-secure order for Matthew (December 29, 2006) and the presentation by DSS of a case plan to Christy. The reason for that delay is unknown.  The Record contains no evidence that Christy’s actions resulted in delay by DSS of preparation and presentation of a case plan. 

With respect to subparagraph (b), the Record shows that Dewayne A., Matthew’s father was misusing prescription controlled substances.  The Record contains no evidence supporting the finding that there was “no chance” of return of Matthew to the home of Mr. A.  The Record contains little evidence about Mr. A.’s progress toward reunification with Matthew, probably because he relinquished his parental rights and presentation of such evidence was unnecessary.  That Christy separated from Mr. A. in August of 2007, and had remained apart from him for the next year and one half to the date of trial, shows that she did not believe that continued cohabitation with him was in her or her children’s interests.

H.  Findings of Fact Numbers 32, 37, 39


Finding of fact number 32 is a legal conclusion about the existence of grounds to terminate parental rights, and is discussed below.  


Christy challenges that portion of finding of fact number 37 that reads that “The child demonstrates no bond with the Respondent Mother.” (R p 69) The Record fails to support this finding because it is devoid of evidence about Christy’s bond with Matthew.  The Record contains no evidence about any visits between Christy and Matthew after April of 2008, almost a year prior to the TPR Trial.

Christy challenges that portion of finding of fact number 39 that reads that, “There is no forecast from the evidence presented of reunification at any reasonable time in the future and that the child will not be better off reared by other persons.” (R p 69) Christy incorporates all preceding sections of the Argument above. The Record contains no evidence that Christy’s current home is not an appropriate place for Matthew to live, and it contains no evidence that she is not able to provide appropriate care for him.  She is supporting herself financially, albeit with the assistance of her mother, but extended families often assist in raising children. She has separated from Mr. A. She does not use controlled substances. Her most recent psychological evaluation showed no need for therapy. (Ex 43-46) She has taken parenting classes not once, but three times. (Ex 80-82)  The evidence points only to the conclusion that Christy has made every effort of which she is capable, given her mental limitations, and that she is now in a position to care for Matthew.   

II.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS 
EXISTED TO TERMINATE CHRISTY’S PARENTAL RIGHTS.
Assignments of Error numbers 2 and 3; R pp 69-70, 90, 92-96


The Court concluded grounds existed to terminate Christy’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(2), (6) and (9).  Deficiencies in the evidence and in the findings of fact negate these legal conclusions.
 

A. N.C. Gen. Stat. § 7B-1111(a)(2) -- Willful Failure to Make Progress

A ground exists to terminate parental rights where:

The parent has willfully left the juvenile in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions that led to the removal of the juvenile. Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile because of their poverty. (App. p. 23)  


Willfulness for the purpose of this ground may be established only by evidence that the parent possesses the ability to make reasonable progress, but is unwilling to make an effort. In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003).  The trial court must make findings about the conditions that the parent failed to meet and must also make specific findings that the parent has not addressed the conditions that led to the child’s removal.  In re Locklear, 151 N.C. App. 573, 566 S.E.2d 165 (2002).  A court’s failure to address the parent’s willfulness, whether her progress was reasonable, and the parent’s circumstances necessitates reversal.  See, In re Anderson, 151 N.C. App. 94, 564 S.E.2d 599 (2002)(evidence not sufficient to show willful failure to correct conditions that led to removal where trial court’s findings did not show willfulness or lack of reasonable progress under the circumstances); and, In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002)(remand necessary where trial court failed to make specific findings as to willfulness for child support ground and ground for failure to make reasonable progress). 


The evidence, as discussed above, shows that Christy has overcome all of the conditions that led to DSS custody of Matthew.  She no longer lives with someone who abuses controlled substances, she has taken parenting classes and she now lives in an appropriate home. (2Ex 55, 57; R pp 93, 95-6) Where, as here, the evidence points to the conclusion that the parent has made progress in correcting the circumstances that led to foster care, reversal the trial court’s conclusion of willful failure to make progress is warranted. In the Matter of C.C. and J.C., 173 N.C. App. 375, 618 S.E.2d 813 (2005) (Court reversed TPR order and found conclusion of willful failure to make progress in error where evidence showed that mother had made progress in correcting conditions that led to foster care and trial court did not make adequate findings of willfulness).   

Here, not only does the evidence show that Christy has overcome the conditions that led to foster care of Matthew, but the Court has failed to make the required findings that she willfully failed to make progress under the circumstances. Id. Appellant incorporates section I of the Argument above.  Most, if not all of the findings contain speculation about the evidence, as opposed to an objective, logical assessment of the evidence. In an order terminating parental rights, as in any other order following a bench trial, the Court’s written findings must contain facts that support the elements of the grounds to terminate parental rights. See, generally, Farmers Bank v. Michael T. Brown Distribs., Inc., 307 N.C. 342, 298 S.E.2d 357 (1983) (in a bench trial, the Court must make ultimate findings of fact -- the “final resulting effect which is reached by processes of logical reasoning from the evidentiary facts”).  Here, the Court never found directly that Christy acted willfully and, instead, engaged in colorful speculation about her motives and present condition, as opposed to making clear, concrete findings relevant to the elements of the grounds to support termination of parental rights. This shortcoming alone necessitates reversal under the precedents discussed above. See, e.g., In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002).    

Even if the Court had made sufficient findings regarding the goals Christy needed to achieve and the willful nature of any shortcomings, the Court did not evaluate whether Christy’s failure to make progress is willful given her circumstances.  As the Record establishes, Christy has an I.Q. in the borderline range of intellectual functioning. (2Ex 45, 89) The express language of this ground requires the court to evaluate whether the parent has made “reasonable progress under the circumstances.” This Court has recognized that the statute requires evaluation of the parent’s individual circumstances.  For example, in In the Matter of J.G.B., 177 N.C. App. 375, 628 S.E.2d 450 (2006), this Court held that where a parent is a minor child, the trial court must evaluate whether that parent had the ability to overcome the circumstances that led to loss of custody to determine whether the parent acted willfully.  Citing the earlier case of In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002), the Court held that: 

The trial court must make specific findings of the parents “ability, or capacity, to overcome factors which resulted in [the child] being placed in foster care.” Id., 177 N.C. App. at 384, 628 S.E.2d at 457 (internal citations omitted). 


The Trial Court did not evaluate the case plan in light of Christy’s undisputed mental limitations.  Instead, the Court made findings that she did not have a job or independent living arrangements in support of its conclusions, even where the Record shows that she had applied for Social Security Disability because of her mental limitations, and that her social worker had made a referral for Section 8 housing. (2Ex 40-45)  The Court found that she “could not articulate anything she should have learned in these [parenting] classes” without: (1) any analysis of whether her classes were designed for adults with mental limitations; or (2) any consideration of whether a person with Christy’s I.Q. should be able to “articulate” in court something that she learned months ago. (R p 66)  Additionally, the Court did not appear to understand that “willfulness” contains some element of volition. In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003). That Christy took parenting classes three times precludes a finding that she willfully failed to make progress toward that goal. Even if she did not learn from the classes, where is the evidence that shortcoming was willful? 

The Court’s analysis of all of the evidence shows a failure to consider Christy’s circumstances in determining whether she acted willfully; thus the Court did not meet the express standard of N.C. Gen. Stat. § 7B-1111(a)(1). See, e.g., In the Matter of J.G.B., 177 N.C. App. 375, 628 S.E.2d 450 (2006), and, N.C. Gen. Stat. § 7B-1111(a)(1) (2008).         

B. N.C. Gen. Stat § 7B-1111(a)(9) 
A ground exists to terminate parental rights where:

The parental rights of the parent with respect to another child of the parent have been terminated by a court of competent jurisdiction and the parent lacks the ability or willingness to establish a safe home. N.C. Gen. Stat. § 7B-1111(a)(9) 2008.   


Christy does not dispute that DSS terminated her parental rights to her oldest child by order entered on January 25, 2008. (Ex 8-13) 

As discussed in the preceding sections of the Argument, the evidence shows that Christy has corrected the conditions that led to foster care of Matthew, including separating from Mr. A and obtaining an adequate, permanent residence.  Thus, DSS cannot establish the elements of this ground, as Christy has shown the ability and willingness to maintain a “safe home” for Matthew. 


As in the ground of willful failure to make progress, the Order on appeal does not contain sufficient findings of fact to support this ground.   See, generally, In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002)(remand necessary where trial court failed to make specific findings as to elements of grounds to terminate parental rights).  The Court did not make findings as to whether Christy has a “safe home” for Matthew or whether she has the “ability” and “willingness” to establish a safe home. 


Where appellate courts have affirmed this ground, evidence at trial shows clearly that the parent continues to display characteristics that undermine the ability to maintain a safe home for the child. In In the Matter of L.A.B., 178 N.C. App. 295, 631 S.E.2d 61 (2006) the Court affirmed the conclusion of  the ground under N.C. Gen. Stat. § 7B-1111(a)(9) where the parent did not maintain contact with the petitioner, failed to follow recommendations for psychological treatment, failed to take prescribed psychiatric medication, failed to take parenting classes required by the social services agency, failed to attend to her child during visits and never improved her “significant hygiene problem.” Id., 178 N.C. App. at 300, 631 S.E.2d at 64-65.    Likewise, in In the Matter of V.L.B., 168 N.C. App. 679, 684, 608 S.E.2d 787, 791 (2005), the Court affirmed the conclusion of the ground under N.C. Gen. Stat. § 7B-1111(a)(9) where the parent had a chronic, severe mental health condition, had to have full-time care himself and had no one to provide such full-time care. 

In contrast to those cases, Christy has no chronic mental health condition and the last therapist to evaluate her opined that she was able to raise her children. (Ex 46) No evidence in the Record allows the findings of an unwillingness or inability to establish a “safe home” for Matthew. 

C. N.C. Gen. Stat. § 7B-1111(a)(6) 


A ground exists to terminate parental rights where:

The parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future. Incapability under this ground may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate child care arrangement. (2008)


The Court made no findings that Christy was incapable of parenting Matthew; that there is a reasonable probability the incapability would persist for the foreseeable future; or that Christy lacks an appropriate child care arrangement. Moreover, the Record does not permit those findings. The most recent psychological evaluation showed no obstacle to parenting Matthew. (Ex 46) No witness testified that Christy was incapable of parenting Matthew; no witness testified as to the projected duration of any incapability.  


Once more, the lack of findings supporting the elements of this ground necessitates reversal.  See, generally, In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002)(remand necessary where trial court failed to make specific findings as to elements of grounds to terminate parental rights).  

Appellate Courts have uniformly reversed the trial court’s conclusion of the ground under N.C. Gen. Stat. § 7B-1111(a)(6) where the record contained no evidence that the parent displayed a condition that rendered him or her incapable of parenting. In In the Matter of Small, 138 N.C. App. 474, 478-479, 530 S.E.2d 104, 107 (2000), this Court reversed the conclusion of this ground where a clinical psychologist testified that he could not conclude the respondent had any mental health condition.   Similarly, in In re Scott, 95 N.C. App. 760, 763, 383 S.E.2d 690, 691-2 (1989), the Court reversed where, although respondent had a chronic mental illness, her psychiatrist could not “predict with a reasonable probability that respondent’s mental illness would continue throughout the minority of the children.”  


With no evidence of that Christy is incapable of parenting, the trial Court clearly erred in concluding the existence of N.C. Gen. Stat. § 7B-1111(a)(6) as a ground to terminate Christy’s parental rights.  

III.
THE TRIAL COURT FAILED TO MAKE APPROPRIATE FINDINGS OF 
FACT AND ERRED IN BROADLY INCORPORATING PRIOR COURT ORDERS 


Assignments of Error no.’s 4, 8; R pp 65, 69, 90

Findings of fact numbers 20 and 33 broadly incorporate all prior court orders and the court reports submitted at the TPR trial. As discussed in the Statement of Facts, above, many of the Court’s prior orders simply incorporated the court reports as findings of fact. As a result, the TPR order contains multiple layers of incorporation of reports. Identification of an order which made findings based upon the evidence, as opposed to broad incorporation, is difficult to impossible.   
The Court’s practice of incorporation (throughout the proceedings, not just at the TPR trial) violates the requirements of N.C. R. Civ. P. 52(e):  a court must make “those material and ultimate facts from which it can be determined whether the findings are supported by evidence and whether they support the conclusions of law reached.” Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982).  “Ultimate facts are the final acts required to establish the plaintiff’s cause of action.” Id. Broad incorporation of prior orders and court reports renders compliance with Rule 52 virtually impossible.  One has no way of determining which findings of fact in prior orders-- or which information in incorporated reports-- the Court deems relevant to its legal conclusions.   Merely incorporating documents by reference cannot produce a sufficient finding of fact.  Findings of fact must show that the trial court has reviewed the evidence and found facts through logical analysis of the evidence.  E.g. Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982).

This Court has repeatedly criticized the practice of broad incorporation of material into findings of fact. See, e.g., In the Matter of S.J.M., 184 N.C. App. 42, 54, 645 S.E.2d 798, 805 (2007). Where the practice of incorporation appears to represent the bulk of the court’s fact-finding, this Court has reversed for failure to make proper findings of fact based upon a present analysis of the evidence. In re D.L., 16 N.C. App. 574, 603 S.E.2d 576 (2004) (Court reversed where only findings appeared to result from court reports). 


Here, the findings merely echo past orders, which have incorporated court reports as their findings. For this reason, Appellant respectfully requests that this Court reverse the Trial Court.  
CONCLUSION


For the reasons and authorities set forth above, the Appellant respectfully requests that this Court reverse the Trial Court.  All assignments of error not specifically cited herein under the Argument sections are intentionally abandoned.  
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