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NO. COA06-1354
      
    TWENTY-SECOND JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS

**************************************
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)

  05 J 104, 105
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)
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QUESTION PRESENTED

1. DID THE TRIAL COURT ERR BY FAILING TO FOLLOW THE PROVISIONS OF N.C.GEN.STAT. § 7B-911(C)(1) AND 7B-911(C)(2) WHEN TERMINATING JUVENILE COURT JURISDICTION AND ORDERING THE JUVENILE ORDER TO BE INCLUDED IN THE CIVIL CASE FILE?

                STATEMENT OF THE CASE

   
On 9 June 2005, the Iredell County Department of Social Services filed petitions alleging that the minor children were neglected (R pp. 2-11). In an order entered on 11 January 2006, the minor children were adjudicated to be neglected (R pp. 105-108). The case came on for a permancency planning hearing on 5 July 2006 before the Honorable L. Dale Graham, Judge Presiding in the District Court of Iredell County. The order arising from that hearing was entered on 4 August 2006 (R pp. 194-199). 

Alice Smith-McIntyre, respondent mother, filed notice of appeal from that review order on 17 August 2006 (R p. 208). The record was filed in the Court of Appeals on 10 October 2006 and docketed on 19 October 2006. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

As a matter of right, pursuant to N.C.G.S. 7B-1001.

STATEMENT OF THE FACTS

In the spring of 2005, the two minor children, A.S. and S.S., were living with their mother, Ms. Smith-McIntyre, and their stepfather, Bradley McIntyre, in Statesville, NC (R pp. 6, 11). Joint custody of the children had previously been awarded to their mother and natural father, Robbie Smith, in a 2005 civil court order (Iredell 04 CvD 120) that gave Ms. McIntyre primary care, custody and control (R pp. 77-80). In May, 2005, as a result of involvement with the Iredell County Department of Social Services, Ms. Smith-McIntyre agreed to allow the children to be placed with their father, Mr. Smith, who also lived in Statesville (R p. 57). 

On 9 June 2005, the Iredell County Department of Social Services filed petitions alleging that A.S. (then age 8) and S.S. (age 10) were neglected (R pp. 2-11). The children were adjudicated to be neglected in an order entered on 11 January 2006, in which the court concluded that the children did not receive proper supervision and discipline by Bradley McIntyre on at least two occasions (R p. 108). At disposition, the court ordered that the Department of Social Services take legal custody of the children, that placement should remain with their father, Robbie Smith, and that the minor children were to begin counseling (R p. 112). The court specified visitation between the children and Mrs. Smith-McIntyre, who had relocated with her husband to Boone, NC to pursue a music degree (R p. 58). The court directed Mr. McIntyre to complete an anger management program and ordered that Mr. McIntyre not be present during his wife’s visits with the children (R p. 112). 

A permanency planning hearing was held on 5 July 2006 before the Honorable L. Dale Graham, Judge Presiding in the District Court of Iredell County. The order arising from that hearing was entered on 4 August 2006 (R pp. 194-199). In that order, Judge Graham found that Ms. Smith-McIntyre had substantially complied with the Department’s case plan and that Mr. McIntyre had completed an anger management course (R p. 195). The court found  that “The plan of care to achieve a safe permanent home for the minor children is one of reunification with one of the parents, although this Court failed to set out this finding in its prior dispositional order.” (Finding of Fact # 14, R p. 196). The court also found that the actions of Ms. Smith-McIntyre and Mr. McIntyre, “as set out in the adjudication order in this file 05 JA 104-105, would constitute a substantial change in circumstances so as to modify the order in the civil action and place custody of these children with the Respondent Father.” (Finding of Fact # 19, R p. 196).

The court proceeded to award exclusive custody of the children to Mr. Smith. The order outlined a detailed visitation schedule with Ms. Smith-McIntyre, who was directed to pay child support, and further ordered that the children were not to be left alone with Mr. McIntyre during their visits with their mother (R pp. 197-199). The court terminated jurisdiction of the juvenile court and directed that this order be included in the civil file as a regular civil order, “pursuant to 7B-911.” (R p. 199).  
ARGUMENT

I. THE TRIAL COURT ERRED BY FAILING TO FOLLOW THE PROVISIONS OF N.C.GEN.STAT. § 7B-911(C)(1) AND 7B-911(C)(2) WHEN TERMINATING JUVENILE COURT JURISDICTION AND ORDERING THE JUVENILE ORDER TO BE INCLUDED IN THE CIVIL CASE FILE.

Assignment of Error Nos. 2, 3, 4 

R pp. 194-199

Introduction 


After an adjudication of abuse, neglect or dependency, a trial court must periodically review the progress of the parents and the status of the children. At each review hearing, the court must determine the best plan of care for the children and proceed to enter order consistent with that plan. In this case, the court granted exclusive care of the minor children to their father and terminated the juvenile court’s jurisdiction. At issue is whether the trial court complied with N.C.Gen.Stat. § 7B-911 TA \l "N.C.Gen.Stat. § 7B-911" \s "N.C.Gen.Stat. § 7B-911" \c 2  when it changed custody and closed the juvenile file. 

Standard of Review


This Court must review this assignment of error to determine whether the trial court followed the statutory mandate of North Carolina General Statute 7B-911 when it granted custody to the father and ended Juvenile Court jurisdiction. The record indicates that the attorney for the Department of Social Services drafted the order in question. The record does not demonstrate whether the respondent mother had an opportunity to object to the order. The respondent mother contends herein that the error is preserved by virtue of the mandatory language of the statute. When a trial court acts contrary to a statutory mandate, the error ordinarily is not waived by a failure to object at trial. State v. Hucks; 323 N.C. 574; 374 S.E.2d 240. TA \l "State v. Hucks; 323 N.C. 574; 374 S.E.2d 240." \s "State v. Hucks; 323 N.C. 574; 374 S.E.2d 240." \c 1   


Factual Background


Following their marital separation, the natural parents of the juveniles in this action entered a consent order (Iredell County file 04 CvD 120) in June 2004, settling issues of child custody, child support and equitable distribution (R pp. 77-80). This civil order granted joint custody of the minor children to their parents, with their mother, respondent/appellant Alice Smith-McIntyre, to exercise primary care, custody and control (R p. 78).

In the juvenile order being appealed, the court awarded custody of the children to their natural father, Robbie Smith. The court noted the prior civil action concerning custody, and proceeded to terminate the jurisdiction of the juvenile court in this matter. The court directed that “The order in this case is to be included in the 04 CvD 120 file as a regular civil order of this court, pursuant to 7B-911.” (R p. 199). 

Applicable Principles 


The District Court has exclusive original jurisdiction in cases concerning abuse, neglect and dependency of minor children. N.C. Gen. Stat. § 7B-200 TA \l "N.C. Gen. Stat. § 7B-200" \s "N.C. Gen. Stat. § 7B-200" \c 2 . Under its dispositional power in a Chapter 7B proceeding, the court may award or modify custody of minor children. N.C. Gen. Stat. § 7B-903 TA \l "N.C. Gen. Stat. § 7B-903" \s "N.C. Gen. Stat. § 7B-903" \c 2 .


Recently, in Chapter 7B-911, the General Assembly created a provision that would allow a District Court exercising jurisdiction pursuant to a juvenile petition to transform its disposition regarding custody into a civil order and terminate jurisdiction in the juvenile case. This provision allows the Department of Social Services to end its involvement in a case, while at the same time granting the District Court the continued authority to make future custody modifications as the best interest of the child may dictate. Effectively, this section allows a Chapter 7B dispositional order to become a Chapter 50 custody order. This statute reads as follows.

§ 7B-911 Civil child-custody order. 

      (a) After making proper findings at a dispositional hearing or any subsequent hearing, the court on its own motion or the motion of a party may award custody of the juvenile to a parent or other appropriate person pursuant to G.S. 50-13.1, 50-13.2, 50-13.5, and 50-13.7, as provided in this section, and terminate the court's jurisdiction in the juvenile proceeding. 

      (b) When the court enters a custody order under this section, the court shall either cause the order to be filed in an existing civil action relating to the custody of the juvenile or, if there is no other civil action, instruct the clerk to treat the order as the initiation of a civil action for custody. 

      If the order is filed in an existing civil action and the person to whom the court is awarding custody is not a party to that action, the court shall order that the person be joined as a party and that the caption of the case be changed accordingly. The order shall resolve any pending claim for custody and shall constitute a modification of any custody order previously entered in the action. 

      If the court's order initiates a civil action, the court shall designate the parties to the action and determine the most appropriate caption for the case. The civil filing fee is waived unless the court orders one or more of the parties to pay the filing fee for a civil action into the office of the clerk of superior court. The order shall constitute a custody determination, and any motion to enforce or modify the custody order shall be filed in the newly created civil action in accordance with the provisions of Chapter 50 of the General Statutes. The Administrative Office of the Courts may adopt rules and shall develop and make available appropriate forms for establishing a civil file to implement this section. 

      (c) The court may enter a civil custody order under this section and terminate the court's jurisdiction in the juvenile proceeding only if: 

      (1) In the civil custody order the court makes findings and conclusions that support the entry of a custody order in an action under Chapter 50 of the General Statutes or, if the juvenile is already the subject of a custody order entered pursuant to Chapter 50, makes findings and conclusions that support modification of that order pursuant to G.S. 50-13.7; and 

      (2) In a separate order terminating the juvenile court's jurisdiction in the juvenile proceeding, the court finds: 

      a. That there is not a need for continued State intervention on behalf of the juvenile through a juvenile court proceeding; and 

      b. That at least six months have passed since the court made a determination that the juvenile's placement with the person to whom the court is awarding custody is the permanent plan for the juvenile, though this finding is not required if the court is awarding custody to a parent or to a person with whom the child was living when the juvenile petition was filed. (2005-320, s. 4.) 


This section articulates the mandatory prerequisites a court must follow in order to modify custody in an existing   Chapter 50 case. 

Discussion


In this case, the trial court entered an order terminating juvenile court jurisdiction and directing that the same order be included in the existing Chapter 50 file as a regular civil order of the court. In doing so, the trial court fails to comply with N.C. Gen. Stat. § 7B-911 TA \l "N.C. Gen. Stat. § 7B-911" \s "N.C. Gen. Stat. § 7B-911" \c 2  in three ways. First, the court fails to enter two distinct orders: one order terminating the juvenile court’s jurisdiction in the juvenile proceeding, as required by 7B-911(c)(2), and a separate order in the existing Chapter 50 action, as dictated by 7B-911(c)(1). Second, the order entered by the court does not make sufficient factual findings required for modification of the existing custody order, required in the civil case file by 7B-911(c)(1). Third, the order entered by the court does not contain the specific finding that continued State intervention on behalf of the juveniles in juvenile court is no longer necessary, required in the juvenile case file by 7B-911(c)(2)(a). 

N.C. Gen. Stat. § 7B-911(c)(1) and (2) - Separate Orders 


The court failed to enter the separate orders required by N.C. Gen. Stat. § 7B-911(c). TA \l "N.C. Gen. Stat. § 7B-911(c)." \s "N.C. Gen. Stat. § 7B-911(c)." \c 2  By its plain language, this section directs that a court enter two distinct orders when it seeks to enter an order in a civil custody case during a juvenile proceeding. Compare N.C. Gen. Stat. § 7B-911(c)(1) TA \l "N.C. Gen. Stat. § 7B-911(c)(1)" \s "N.C. Gen. Stat. § 7B-911(c)(1)" \c 2  and N.C. Gen. Stat. § 7B-911(c)(2). TA \l "N.C. Gen. Stat. § 7B-911(c)(2)." \s "N.C. Gen. Stat. § 7B-911(c)(2)." \c 2  These sections, read together, require a civil custody order and a distinct order terminating the jurisdiction in the juvenile case. 

Here, the court entered a single order in the juvenile proceeding and directed that it be placed in the civil file. The court’s action is contrary to the directive of this section. By requiring two distinct orders, one in the juvenile file and one in the civil file, the General Assembly’s presumed intent was to avoid creating an open public record of a juvenile case. Here, the inclusion of the juvenile order within a civil file creates an open and public record of a confidential juvenile proceeding. 
N.C. Gen. Stat. § 7B-911(c)(1) - Factual Findings in Civil File 

In its order, the trial court finds that the actions of the respondent mother and her husband, “as set out in the adjudication order in this file 05 JA 104-105, would constitute a substantial change in circumstances so as to modify the order in the civil action and place custody of these children with the Respondent Father.” (Finding of Fact # 19, R p. 196). However, it is not enough that there may be evidence in the record sufficient to support findings that could be made; the trial court is required to make specific findings. Greer v. Greer, 101 N.C.App. 351, 399 S.E.2d 399 (1991). TA \l "Greer v. Greer, 101 N.C.App. 351, 399 S.E.2d 399 (1991)." \s "Greer v. Greer, 101 N.C.App. 351, 399 S.E.2d 399 (1991)." \c 1  

Here, the court did not make specific findings and conclusions to support the modification of the existing civil custody order, as required by N.C. Gen. Stat. § 7B-911(1). TA \l "N.C. Gen. Stat. § 7B-911(1)." \s "N.C. Gen. Stat. § 7B-911(1)." \c 2  Instead, the trial court merely alludes to evidence set out in an earlier order in the juvenile file; an order which, since it is contained only in the confidential juvenile file, will never be available for inspection in the civil court file. The findings of fact contained in this order would not support a change of custody in a case under Chapter 50. Thus, if, arguendo, a copy of this juvenile order placed in the civil case file did meet the statutory requirement to enter an order in an existing civil file (see first section of Discussion), this order would be insufficient. It lacks the specific findings supporting modification of the existing civil custody order, and thus fails to conform to the requirements of 7B-911(c)(1). 

N.C. Gen. Stat. § 7B-911(c)(2)(a) - Continued State Intervention 


The order entered in this juvenile proceeding also fails to meet the requirement of 7B-911(c)(2)(a). This statute mandates that when a court terminates its jurisdiction in a juvenile proceeding, it must make a specific finding that there is no need for continued State intervention on behalf of the juvenile through a juvenile court proceeding. The order in this case does not contain this required finding.  

CONCLUSION


Because the trial court violated N.C. Gen. Stat. § 7B-911(c) when it terminated juvenile court jurisdiction in this matter, this order should be vacated and remanded for further proceedings.

Respectfully submitted, this ______ day of November, 2006.
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