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QUESTION PRESENTEDtc \l1 "QUESTION PRESENTED

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

I.
Did the trial court err in failing to enter its written order in a timely manner as required by law, which delay caused prejudice to the respondent mother, Erica M., in that she has not been able to bond with her children because of subsequent orders of the Court which the Court did not set aside?


STATEMENT OF THE CASEtc \l1 "STATEMENT OF THE CASE
Erica M.’s children were taken away by the Pitt County Department of Social Services on 13 July 2001.  The Department filed a petition alleging neglect and dependency on 13 July 2001.  The case was called for hearing on the petition on 12 and 13 December 2001 before the Honorable Galen Braddy, Judge Presiding.

The Court entered an order on 17 January 2002 adjudicating the children neglected and granting custody to the Pitt County Department of Social Services (R.p. 13-18).  Erica M. gave notice of appeal and upon that Appeal, this court remanded the case for entry of a proper order on 20 April 2004 (R.p. 135-141).  The Department noticed the case for hearing on 29 April 2004.  The hearing was held on 13 May 2004.  The Trial court entered a new order on 15 October 2004, which was served upon Erica M.’s counsel on 18 October 2004.  Counsel immediately filed notice of appeal to the Court of Appeals.

The Court of Appeals rendered a decision on 20 June 2006.  In that decision, the majority affirmed the trial court.  Judge Tyson filed a dissent on the specific issue of the trial court disobeying the law requiring a timely filed order required that the order be vacated because of prejudice to Ms. M.


STATEMENT OF GROUNDS FOR APPELLATE REVIEWtc \l1 "STATEMENT OF GROUNDS FOR APPELLATE REVIEW
From the final judgment adjudicating the children neglecting and entering a disposition thereon, Ms. Erica M. gave written notice of appeal from the 13 December 2001 order on 20 December 2001 (R.p. 112).  Then from the order entered on 15 October 2004, following a hearing on 13 May 2004, from which she again gave written notice of appeal on 22 October 2004.  From the Court of Appeals decision, the respondent, Erica M., gave notice of appeal to this Court based upon the dissent.  This Court has jurisdiction pursuant to N.C.G.S.  §7A-30, §7B-1001, 1013 and N.C. Rule of Appellate Procedure 14.


STATEMENT OF THE FACTStc \l1 "STATEMENT OF THE FACTS
NOTE: In order to present a more flowing narrative, counsel has substituted the name Tony for the child T.S. III and Sarah for the child S.M. throughout this brief.

This case comes to this Court for review of an order entered in 2004, wherein the trial court attempted to repair its order previously entered in 2002, following a December 2001 hearing.  The Court of Appeals remanded the first order for simple corrections.  In May of 2004, the trial court held a hearing at which it took no new evidence, but did not enter its written order until October 2004.

Erica M. was living with Tyrone S. in the summer of 2001.  Erica was diagnosed as a teenager with oppositional defiant disorder and currently receives SSI benefits because of the diagnosis (R.p. 58).  Due to her disorder, she can become combative, but usually not violent, very easily and quickly.  When confronted with a difficult situation, Erica often responds with angry outbursts and profanity.  Her relationship with Tyrone was like that and they fought from time to time, a fact she admitted to workers at the home (R.p. 75).

A psychologist described Ms. M. in October, 2001 as a self-assured individual who tends to be assertive and energetic, independent and self—reliant (R.p. 21-22).  Ms. M. at age 23
 years is an independent, self—reliant and very assertive young woman.  These are many of the traits our society espouses young women should possess.  In Erica’s case what is espoused by society and in reality what is tolerated is two entirely different things.  Workers for the Pitt County Department of Social Services failed to take into account Erica’s disorder in conjunction with her noted abilities.

When the Pitt County Department of Social Services became involved in Erica M.’s life, her reactions to their conduct can best be understood with a view to her oppositional disorder.  Social workers first came to her home to investigate possible domestic violence between Erica and Tyrone.  The alleged domestic violence was primarily loud verbal altercations, and little actual violence, although Erica and Tyrone did have some minor physical incidents for which each took warrants out on the other. 

Erica M.’s oldest two children, S.M. (Sarah) and T.S. (Tony), have never been the subjects of any of her outbursts.  Erica has always been very protective of her children.  Sarah was born on 10 April 1997, and was four years old when DSS took her from her mother.  Tony was one year when he was taken, having been born on 12 September 2000.  She has since had two other children T.M., who are not the subject of this appeal, but has another case which is currently before the Court of Appeals on an alleged termination of parental rights, however, the trial court has never entered an order adjudicating that child as neglected.

Before bringing these cases to court, the Department came to Erica’s home on numerous occasions to investigate.  All of the visits were based on anonymous reports which DSS investigated.  DSS was called by the Greenville Police Department because of an incident between Erica and Tyrone.  Sarah was well groomed and neat.  She remained with Erica.

In January 2000, Social Worker Natalie Cox investigated when Erica herself called because she feared that her daughter, Sarah, may have been sexually abused.  Erica admitted that Tyrone had hit her on that occasion.  Medical personnel checked and verified that no sexual abuse had occurred, and the children were left with Erica, although Erica admitted to Ms. Cox that she would be going to jail in the near future.  Erica had made plans for her mother to watch the children, which plans worked out favorably.  Sarah was left with Ms. M.  While Erica was incarcerated, Tony was born and went to his grandmother’s home.  He and Sarah returned to Erica’s care when she was released.

In October of 2000, shortly after Erica was released from prison, DSS was again called to investigate.  Case Worker Latanya Grimes looked into allegations of continued drug use.  A petition was filed because Erica would not cooperate in the initial stages of the investigation.  She was angry and combative, in line with her disorder, but managed to control her opposition, and complied with DSS requests and the case was dropped.  The children remained with Ms. M.

DSS again invaded Erica’s life in March of 2001.  The incident began when Greenville police searched the home on 1 March, based on reports of drug activity, but found no drugs.  Social workers came to the home on 26 March, unannounced.  At that visit, Erica’s patience with DSS again wore thin and she was somewhat oppositional and defiant.  Sarah told Brenda Braxton about an altercation she had supposedly witnessed from under a table in her home.  She told social workers in very childlike terms that Tyrone was very good to her but not to her mother. She told about an incident which included a statement that Tyrone had put Erica in a closet and that Erica had cut Tyrone on the arm with a knife.  No investigation was done as to whether Tyrone had any such injury.  The children were left with Erica.

Workers returned on 24 April 2001 to have Erica sign a protection plan for her children.  Erica stated emphatically that her children didn’t need a “protection plan.”  She opposed any such plan and refused to sign.  She admitted that she and Tyrone had an altercation the night before and that he “kicked her out of the house.”  However, she was present and in the house when workers came.  Despite her refusal to sign a plan, the children were left with Erica.

The Department’s workers returned again on 9 May 2001.  Returning with Police to search for drugs.  No drugs were found. Ms. M. again stated her children did not need a protection plan, and refused to sign the plan.  The children were left with Erica.

On 6 June 2001, social workers came to investigate allegations that Sarah had been burned while Erica was high.  The workers found no such evidence.  Despite finding nothing, the workers remained in the home and Erica became angry.  Erica became very defiant and oppositional.  Her anger escalated and the workers there very forcefully asked to leave.  Erica understandably told the workers not to return.

During this time, DSS Workers became aware of an incident involving Erica and Greenville police officers, where she again became oppositional and defiant when an officer stopped Tyrone looking for drugs.  Although the incident occurred in their home parking lot, officers confronted Erica because the children were not properly restrained in a child seat.  Erica became confrontational, asserting that the children did not need to be restrained in their own parking lot.  She was understandably upset that her family was being persecuted.  Her confrontational self became aroused.  Erica was arrested and taken into custody for charges relating to her anger and outbursts.

Finally, on 13 July 2001, DSS workers returned to the home and removed the children.  Erica was very aggressive, oppositional and defiant at that time.

Shortly after the children were taken Erica participated in counseling as requested by the Department.  She revealed to her counselor that she had smoked marijuana on the 4th of July because she was so upset about losing her children.  DSS tested her for drug use on 19 July 2004 as a result of what she had said to her counselor.  This test came back positive for marijuana, as one would expect based on her own admission.  When DSS tested her for marijuana on 14 and 20 August and 2 October 2001, her results were negative (R.p. 27-30).  On 8 August Erica went in for a drug screen and was accused of pouring something in her sample.  She offered to be strip searched to prove she had nothing on her, but the lab workers refused.  In her oppositional way, Erica refused to be tested on the next two occasions in August and September, before her negative result in October.

The Court system treated Erica no better than the Department of Social Services.  Her case was seven-day reviewed several times and Ms. M. Had three different lawyers by the time of the adjudication hearing in December.  When DSS became involved and took her children, Erica was appointed Amanda Stroud as her attorney.  Ms. Stroud left the case due to a conflict.  The next lawyer left Ms. M.’s case to work as and attorney for the Department.  According to the seven-day hearing order dated 26 July 2001, Charles M. Williamson was Erica’s lawyer, but there is no paperwork in the file to show when he was replaced.  He was present in court and seated at the Pitt County DSS table on the day of the Adjudication hearing in December 2001.  This caused great anxiety to Ms. M.  Any trust she had of DSS officials was completely obliterated.  Since that day she has refused to work with the Pitt County Department of Social Services because she does not trust them and they have done nothing to earn her trust.

The first allegations in the petition that pertained to Ms. M. was that Sarah, had witnessed her mother and father fighting, whereby her mother had cut her father with a knife and her father had locked her mother in a closet.  Sarah, who was five years old at the time of the adjudication, never testified. Her statements were testified to by a social worker (T.p. 11—12). There was never any allegation that Sarah was harmed during this “fight.”

The second allegation in the petition that pertained to Ms. M. was on June 6, 2001 a report was made that Sarah had a burn or scrape mark on her arm that occurred while her mother was “high” (R.p. 5).  In the Department’s own report provided to the court for this hearing, DSS stated they received a report on June 6, 2001 that Sarah had burn marks on her chest which varies from the petition (R.p. 75).  At that time DSS investigated the report and no action to remove Sarah was taken.  Furthermore, the Department’s report indicates Erica’s home had been searched for drugs in May, 2001 and none were found (R.p. 75).

The third allegation had to do with an incident where Ms. M. was in an automobile that Tyrone was driving in their home parking lot on June 14, 2001.  While it was reported that the car was stopped by a Greenville City Police Officer and the children were not in safety seats as described above, the car was in their home parking lot.  When Erica because upset because she felt her family was being persecuted without cause, she erupted. It was also alleged Erica became angry with the officer and was physically aggressive in front of the children.  There were no allegations that the children were harmed during this incident or that they even knew that it occurred.  Social Worker Victoria Nobles went out to the home.  It is not clear from the petition if the worker was at the home on June 14, 2001 or July 13, 2001 (R.p. 4—9).  The petition alleges Ms. M. was angry and demanded the worker leave after allowing the worker in the home.  The petition indicates Erica’s anger was expressed by use of “foul language.” (R.p. 4-9)

Erica M. is currently living in Fayetteville, North Carolina, with her fourth child.  The Cumberland County Department of Social Services has investigated her home and left her youngest child with her.  She plans to remain in Cumberland County where she can raise all of her children when they are returned to her.


STANDARD OF REVIEWtc \l1 "STANDARD OF REVIEW
The conduct of the hearing and entry of the order in compliance with statutory mandates are matters of law which are reviewed by appellate courts de novo.  

Statutes pertaining to abuse, neglect, and/or dependency must be construed in keeping with the expressed goals of the Juvenile Code, TA \s "N.C. Gen. Stat. §7B–100" \c 1 \l "N.C. Gen. Stat. §7B–100"N.C. Gen.Stat. §7B–100, TA \s "In re Eckard, 144 N.C. App. 187, 196, 547 S.E.2d 835," \c 2 \l "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001)"In re Eckard, 144 N.C. App. 187, 196, 547 S.E.2d 835, 841 (2001).  The stated purposes of the Juvenile Code include statutorily mandated protections for the Constitutional rights of both parents and their children, N.C. Gen.Stat. §7B–100(1).  North Carolina law affords significant protection to the Constitutional rights of parents.  See, e.g., N.C. Gen.Stat. §7B-100 (2005) (Purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and parents . . . . ");  TA \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \c 2 \l "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)"In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003); TA \s "In re R.T.W., 359 N.C. 539, 614 S.E.2d 489" \c 2 \l "In re R.T.W., 359 N.C. 539, 614 S.E.2d 489"In re R.T.W., 359 N.C. 539, 614 S.E.2d 489;  Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997). 


ARGUMENTtc \l1 "ARGUMENT
I.
The trial court erred in failing to enter its written order in a timely manner as required by law, which delay caused prejudice to the respondent mother, Erica M., in that she has not been able to bond with her children because of subsequent orders of the Court which the Court did not set aside.tc \l1 "I.
The trial court erred in failing to enter its written order in a timely manner as required by law, which delay caused prejudice to the respondent mother, Erica M., in that she has not been able to bond with her children because of subsequent orders of the Court which the Court did not set aside.
Assignment of Error No. 1

In May of 2004, Erica had not seen her children for over two years, due to ongoing orders entered in this case file.  On 13 May 2004, the trail Court reconsidered its order as required by a Court of Appeals opinion dated 20 April 2004.  Mandate in the case issued on 10 May 2004.  A hearing was held on 13 May 2004 to consider a new order which would attempt to comply with this court’s directive concerning the order entered in the case in January 2002.  At the conclusion of the hearing, the Court directed the Department of Social Services through its attorney to prepare a new order.  The Court stated it would also receive and review a proposed order from Erica’s counsel.  The Department evidently supplied its proposed order some time before 17 June 2004.  On 17 June 2004, Erica’s counsel advised the Court and other counsel, that he would not file a proposed order, but provided objections with specific reasons and justifications to the order prepared by the Department.  The Court finally entered its written order on 15 October 2004, which was served on counsel on 18 October 2004.

Between May and October 2004, Erica M. Spent yet additional months without contact with her children.  We strenuously argue and still maintain that the Department of Social Services did not meet its difficult burden of proof that the children were neglected and in some danger of immediate harm as a result of Erica’s verbal outbursts.  Erica has been severely prejudiced by this and all the other many delays in her case.  The entire case history, and DSS’s completely incompetent response to a person with oppositional defiant disorder has created a situation in which a mother who never harmed her children, nor allowed anyone to harm her children, has been kept away from them without just cause.  We understand that social workers and DSS attorneys do not like a person who confronts them with cuss words, but that is not a reason to take Erica’s children from her.

TA \s "N.C. Gen. Stat. §7B_905(a)" \c 1 \l "N.C. Gen. Stat. §7B-905"

TA \s "N.C. Gen. Stat. §7B_905(a)" \c 1North Carolina General Statute §7B-905(a) states: “The dispositional order shall be in writing, signed, and entered no later than 30 days from the completion of the hearing, and shall contain appropriate findings of fact and conclusions of law.”  (Emphasis added for brief.)  The requirement that the order shall contain appropriate findings of fact and conclusions is an absolute requirement as demonstrated by the 2004 Court of Appeals opinion in this case.  The Court returned the original order to the trial court for the entry of proper findings of fact and conclusions of law.  The requirement that the order shall be in writing, signed and entered no later than 30 days from the completion of the hearing is the same requirement.  On similar facts, our courts have dismissed untimely orders.

The Court of Appeals has recently ruled, TA \s "In re B.P., 169 N.C. App. 728; 612 S.E.2d 328 (2005)" \c 2 \l "In re B.P., 169 N.C. App. 728; 612 S.E.2d 328 (2005)"In re B.P., 169 N.C. App. 728; 612 S.E.2d 328 (2005), that the trial court in that reversibly erred in failing to timely enter order following permanency planning hearing held 13 February 2003 until 13 August 2003.  The delay was prejudicial to the respondent mother because she could not effectively meet the requirements of the order where no order was entered.  The present case is far worse.  The mother has been cut off from her children for far longer, and the Court’s delay was very hard for Erica.  See also, TA \s "In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005" \c 2 \l "In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)"In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005).  (Trial court reversibly erred in failing to enter order terminating mother's parental rights over her children until over 180 days after the termination hearing, in violation of TA \s "N.C. Gen. Stat. § 7B-1109(e)" \c 1 \l "N.C. Gen. Stat. § 7B‑1109(e)"

TA \s "N.C. Gen. Stat. § 7B-1109(e)" \c 1N.C. Gen. Stat. §TA \s "§ 7B-1109" \c 1 \l "N.C. Gen. Stat. § 7B‑1109"§ 7B‑1109(e) and 7B‑1110(a) [which required entry of the order within 30 days as does §7B-905 in this case], because this long delay was highly prejudicial to mother and other parties.)

In light of these cases, a delay from December 2001 until May 2004 because of an improperly entered order, must not be compounded with the delay in entry of the current order from a hearing date on 13 May 2004 until 15 October 2004.

This Court has rarely held that the Legislature’s mandates to do or not to do something are meaningless.  This Court’s decisions including terms “shall” and “mandatory” are many:

-
The language of Rule 609(a) "shall be admitted" is mandatory, leaving no room for the trial court's discretion.  TA \s "State v. Brown, 357 N.C. 382, 390, 584 S.E.2d 278, 28" \c 2 \l "State v. Brown, 357 N.C. 382, 584 S.E.2d 278 (2003)"State v. Brown, 357 N.C. 382, 390, 584 S.E.2d 278, 283 (2003).

-
While other subsections of Rule 9 contain requirements for pleading special matters, no other subsection contains the mandatory language "shall be dismissed."  This indicates that medical malpractice complaints have a distinct requirement of expert certification with which plaintiffs must comply. Such complaints will receive strict consideration by the trial judge.  Failure to include the certification necessarily leads to dismissal.  TA \s "Thigpen v. Ngo, 355 N.C. 198, 202, 558 S.E.2d 162, 16" \c 2 \l "Thigpen v. Ngo, 355 N.C. 198, 558 S.E.2d 162 (2002)"Thigpen v. Ngo, 355 N.C. 198, 202, 558 S.E.2d 162, 165 (2002).

-
The language of this subsection is mandatory: "the foreman . . . shall sign a writing on behalf of the jury which writing shall show" the three requirements set out in this subsection.  TA \s "State v. McCarver, 341 N.C. 364, 412, 462 S.E.2d 25, " \c 2 \l "State v. McCarver, 341 N.C. 364, 462 S.E.2d 25 (1995)"State v. McCarver, 341 N.C. 364, 412, 462 S.E.2d 25, 53 (1995) (Italic emphasis in original).

-
The current cancellation provisions of N.C.G.S. § 20‑310(f) also require that the notice "shall" state the date when the cancellation will become effective and, when the cancellation is due to nonpayment of premiums, that such date must be at least fifteen days from the date of mailing or delivery of notice to the insured.  This language, as in Crisp, is also mandatory and is not merely formal and directory.  TA \s "Crisp v. Insurance Co., 256 N.C. 408, 414, 124 S.E.2d" \c 2 \l "Crisp v. Insurance Co., 256 N.C. 408, 124 S.E.2d 149 (1962)"Crisp v. Insurance Co., 256 N.C. 408, 414, 124 S.E.2d 149, 154 (1962).  We therefore believe our holding requiring strict compliance with N.C.G.S. § 20‑310(f) is consistent with our holding in Crisp.  TA \s "Pearson v. Nationwide Mut. Ins. Co., 325 N.C. 246, 25" \c 2 \l "Pearson v. Nationwide Mut. Ins. Co., 325 N.C. 246, 382 S.E.2d 745 (1989)"Pearson v. Nationwide Mut. Ins. Co., 325 N.C. 246, 255, 382 S.E.2d 745, 749 (1989).

-
[A]ny accumulated rents or profits thereof shall be conveyed in fee simple by the Trustee as follows. . ."

This language is mandatory, not permissive.  TA \s "Kuykendall v. Proctor, 270 N.C. 510, 519, 155 S.E.2d " \c 2 \l "Kuykendall v. Proctor, 270 N.C. 510, 155 S.E.2d 293 (1967)"Kuykendall v. Proctor, 270 N.C. 510, 519, 155 S.E.2d 293, 301 (1967).

-
The language of the statute is mandatory. It provides that on appeal from the action of the Board the circuit court 'shall hear the matter de novo.' This means that the court must hear or try the case on its merits from beginning to end as if no trial or hearing had been held by the Board and without any presumption in favor of the Board's decision.  TA \s "In re Application for Reassignment of Hayes, 261 N.C." \c 2 \l "In re Application for Reassignment of Hayes, 261 N.C. 616, 135 S.E.2d 645 (1964)"In re Application for Reassignment of Hayes, 261 N.C. 616, 623, 135 S.E.2d 645, 649 (1964).

-
Having fixed the yardstick with which to measure the tax, the statute in clear and mandatory language says that the premium "shall be increased by the amount of said payment." Can there be any doubt that the Legislature intended for the insurance company to charge its insured with the premium plus the tax; and this tax, when collected and received (sec. 19), paid to the Insurance Commissioner?  TA \s "American Equitable Assurance Co. v. Gold, 249 N.C. 46" \c 2 \l "American Equitable Assurance Co. v. Gold, 249 N.C. 461, 106 S.E.2d 875 (1959)"American Equitable Assurance Co. v. Gold, 249 N.C. 461, 464, 106 S.E.2d 875, 878 (1959).

-
When these three facts exist the language of the Act is that such person "shall be issued a certificate of registration as a registered cosmetologist."  The word "shall" as here used is mandatory, Battle v. Rocky Mount, 156 N.C. 329, 72 S.E. 354; Davis v. Board of Education, 186 N.C. 227, 119 S.E. 372, and no discretion lies in the Board of Cosmetic Art Examiners.  TA \s "Poole v. State Board of Cosmetic Art Examiners, 221 N" \c 2 \l "Poole v. State Board of Cosmetic Art Examiners, 221 N.C. 199, 19 S.E.2d 635, (1942)"Poole v. State Board of Cosmetic Art Examiners, 221 N.C. 199, 200, 19 S.E.2d 635, 636, (1942).

See also:  TA \s "Salisbury Hospital, Inc. v. Rowan County, 205 N.C. 8," \c 2 \l "Salisbury Hospital, Inc. v. Rowan County, 205 N.C. 8, 169 S.E. 805 (1933)"Salisbury Hospital, Inc. v. Rowan County, 205 N.C. 8, 169 S.E. 805 (1933); 
TA \s "Latta v. Jenkins, 200 N.C. 255, 156 S.E. 857 (1931)" \c 2 \l "Latta v. Jenkins, 200 N.C. 255, 156 S.E. 857 (1931)"Latta v. Jenkins, 200 N.C. 255, 156 S.E. 857 (1931); TA \s "Allison v. Sharp, 209 N.C. 477, 184 S.E. 27 (1936)" \c 2 \l "Allison v. Sharp, 209 N.C. 477, 184 S.E. 27 (1936)"Allison v. Sharp, 209 N.C. 477, 184 S.E. 27 (1936); TA \s "Coker v. Virginia-Carolina Joint Stock Land Bank, 208" \c 2 \l "Coker v. Virginia‑Carolina Joint Stock Land Bank, 208 N.C. 41, 178 S.E. 863 (1935)"Coker v. Virginia‑Carolina Joint Stock Land Bank, 208 N.C. 41, 178 S.E. 863 (1935); TA \s "Curlee v. Duke Power Co., 205 N.C. 644, 172 S.E. 329 " \c 2 \l "Curlee v. Duke Power Co., 205 N.C. 644, 172 S.E. 329 (1934)"Curlee v. Duke Power Co., 205 N.C. 644, 172 S.E. 329 (1934); TA \s "Bowen v. Whitaker, 92 N.C. 367 (1885)" \c 2 \l "Bowen v. Whitaker, 92 N.C. 367 (1885)"Bowen v. Whitaker, 92 N.C. 367 (1885).

The foregoing examples indicate the importance of the “shall” language in this statute and this Court’s consistent application of such language for years.  We request this Court follow its long history of making shall mean shall.  The order entered should be vacated for violation of the requirement that it shall be timely entered.

The Court of Appeals majority held that Ms. M. was not prejudiced by the trail court’s disobedience of the statutory mandate.  We maintain that a showing of prejudice is not required.  However, if such prejudice is required, the prejudice here is great and has been demonstrated by the great lengths that Ms. M. went to before the hearing, and the trial court’s refusal to acknowledge such efforts.  Her continuing efforts will never please the Department of Social Services in that they have shown that they will not work with Erica’s emotional difficulties.  The fact that the Court did not want to receive new evidence and refused to consider Erica M.’s state in 2004, after she had moved out of Pitt County show further prejudice.  If a showing of prejudice is required, we have met that burden.  The trial court has prejudiced Erica M. by taking her children, when there was no need to take them.  The Court and Department of Social Services compounded that taking by not entering a proper order the first time they had a chance, by not considering Erica M.’s positive changes in the interim, and by not entering a valid order until the children had been way from her for more than three years.  It has now been five years.  We cannot think of any greater prejudice than Erica M. has already suffered.

Further, “The fundamental liberty interest of natural parents in the care, custody and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the state. . .  When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.”  TA \s "Santosky v. Kramer, 455 U.S. 745, 753 (1982)" \c 3 \l "Santosky v. Kramer, 455 U.S. 745, 753 (1982)"Santosky v. Kramer, 455 U.S. 745, 753 (1982).  Requiring Erica M. to make Herculean efforts and overcome incredible odds, while allowing the Court and the Department to violate statutory mandates is not fundamentally fair.  What is sauce for the goose, should be sauce for the gander.  What Erica did was not enough to have her children taken away from her through the police power of the State.  What the state has done in not providing fundamentally fair procedures for her, should be rectified.  She cannot be required to be perfect as parent unless the is treated with equal perfection by the court system.  She has been adequate as a parent.  The court system has been inadequate in protecting her fundamental liberty interest in parenting her children.


CONCLUSIONtc \l1 "CONCLUSION
Based on the arguments advanced above, this Court should direct that the petition be dismissed and the children be returned to Erica M.
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