NO. COA05-304





JUDICIAL DISTRICT 8A


NORTH CAROLINA COURT OF APPEALS


*******************************************

IN RE:



)

D.S.W.



)
From Lenoir County
)
No. 3 J 73


*****************************************


RESPONDENT APPELLANT’S BRIEF

*****************************************


-i-


TABLE OF CONTENTS
    PAGE    


TABLE OF CASES AND AUTHORITIES




ii

QUESTIONS PRESENTED







1

STATEMENT OF THE CASE






2

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

3

STATEMENT OF THE FACTS






3

ARGUMENT:

I.  THE TRIAL COURT ERRED IN REFUSING TO HOLD A

6

FULL AND FAIR HEARING OR TO ADMIT ANY EVIDENCE

REGARDING THE ISSUES INVOLVED IN THE DISPOSITION

ORDER.  THE TRIAL COURT’S ORDER IS ERRONEOUS, 

SINCE THERE WAS NO EVIDENCE PRESENTED, AND, THUS,

NO COMPETENT EVIDENCE TO SUPPORT THE FINDINGS

OF FACT AND CONCLUSIONS OF LAW MADE BY THE 

COURT IN ITS ORDER.  THE FINDINGS OF FACT ARE

NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING

EVIDENCE. 

II.  THE TRIAL COURT ERRED AND EXCEEDED ITS


10

AUTHORITY IN ORDERING THAT, AS THE COURT WAS

TERMINATING ITS JURISDICTION IN THIS MATTER,

ANY MOTIONS FOR MODIFICATION OF VISITATION

SHOULD BE FILED IN DOMESTIC COURT.

III. THE TRIAL COURT ABUSED ITS DISCRETION IN

14

MAKING THE PATERNAL GRANDFATHER AND HIS WIFE

GUARDIANS OF THE CHILD WHEN THE PATERNAL

GRANDFATHER HAS NOT BEEN COOPERATIVE IN REGARDS

TO VISITATION BETWEEN THE CHILD AND THE MATERNAL

GRANDMOTHER WHILE, AT THE SAME TIME, THE COURT’S

ORDER PROHIBITS THE MATERNAL GRANDMOTHER FROM

FILING A MOTION FOR REVIEW OF THE VISITATION 

SCHEDULE.

CONCLUSION








15

CERTIFICATE OF SERVICE






16


-ii-


TABLE OF CASES AND AUTHORITIES
PAGE
Eakett v. Eakett, 157 N.C. App. 550, 




12

579 S.E.2d. 486 (2003)

In re Arends, 88 N.C. App. 550, 364 S.E.2d. 169 (1988)

14
In re Greer, 26 N.C. App. 106, 215 S.E.2d. 404,


12

cert. denied, 287 N.C. 664, 216 S.E.2d. 910 (1975)

In re Harton, 156 N.C. App. 655, 577 S.E.2d. 334 (2003)
7

In re Ivey, 156 N.C. App. 398, 576 S.E.2d. 386 (2003)

7

In re Malone, 129 N.C. App. 338, 498 S.E.2d. 836 (1998)
12 
In re Montgomery, 77 N.C. App. 709, 336 S.E.2d. 136 (1985)
7

In re O’Neal, 140 N.C. App. 254, 535 S.E.2d 620 (2000)

12

In re Peal, 305 N.C. 640, 290 S.E.2d. 664 (1982)


14

In re Shue, 311 N.C. 586, 319 S.E.2d. 567 (1984)

 7,8,10,14

In the Matter of D.L., A.L., - N.C. App. -, 



8,9

603 S.E.2d. 376 (2004)

Kinross-Wright v. Kinross-Wright, 248 N.C. 1, 


10

102 S.E.2d. 469 (1958)

Penland v. Harris, 135 N.C. App. 359,




12 

520 S.E.2d. 105 (1999)

Smith v. Alleghany County DSS, 114 N.C. App. 727,


12

443 S.E.2d. 101, cert. denied, 337 N.C. 696,

448 S.E.2d. 533 (1994)



    

State v. Haislip, 79 N.C. App. 656, 




6,7

339 S.E.2d. 832 (1986) 


-iii-

Other
N.C.G.S. 7A-244








11,12

N.C.G.S. 7B-200








10

N.C.G.S. 7B-201








10

N.C.G.S. 7B-600








11

N.C.G.S. 7B-901








7

N.C.G.S. 7B-906








7

N.C.G.S. 7B-906(b)








8,11 

N.C.G.S. 7B-906(c)








7,11

N.C.G.S. 7B-907(a), (b), and (c)





9

N.C.G.S. 7B-1000(b)








10

N.C.G.S. 50-13.1








12 

NO. COA05-304





JUDICIAL DISTRICT 8A


NORTH CAROLINA COURT OF APPEALS


*******************************************

IN RE:


)

D.S.W.


) From Lenoir County
)  No. 3 J 73 


QUESTIONS PRESENTED
I.  DID THE TRIAL COURT ERR IN FAILING TO HOLD A FULL AND FAIR HEARING OR TO ADMIT ANY EVIDENCE REGARDING THE ISSUES INVOLVED IN THE DISPOSITION ORDER?  IS THE TRIAL COURT’S ORDER MAKING THE PATERNAL GRANDFATHER AND HIS WIFE GUARDIANS OF THE CHILD ERRONEOUS, SINCE THERE WAS NO EVIDENCE PRESENTED, AND, THUS, NO COMPETENT EVIDENCE TO SUPPORT THE FINDINGS OF FACT AND CONCLUSIONS OF LAW MADE BY THE COURT IN ITS ORDER?  ARE THE FINDINGS OF FACT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE?  

II.  DID THE TRIAL COURT ERR AND EXCEED ITS AUTHORITY IN ORDERING THAT, AS THE COURT WAS TERMINATING ITS JURISDICTION IN THIS MATTER, ANY MOTIONS FOR MODIFICATION OF VISITATION SHOULD BE FILED IN DOMESTIC COURT?

III. DID THE TRIAL COURT ABUSE ITS DISCRETION IN MAKING THE PATERNAL GRANDFATHER AND HIS WIFE GUARDIANS OF THE CHILD WHEN THE PATERNAL GRANDFATHER HAS NOT BEEN COOPERATIVE IN REGARDS TO VISITATION BETWEEN THE CHILD AND THE MATERNAL GRANDMOTHER WHILE, AT THE SAME TIME, THE COURT’S ORDER PROHIBITS THE MATERNAL GRANDMOTHER FROM FILING A MOTION FOR REVIEW OF THE VISITATION SCHEDULE?



STATEMENT OF THE CASE
On May 12, 2003, Lenoir County Department of Social Services (hereinafter referred to as “DSS”) filed a neglect petition and obtained a nonsecure custody order.  On or around May 19, 2003, an order was entered continuing nonsecure custody with DSS.  On May 29, 2003, an order was entered placing the child in the nonsecure custody of the father.  On June 4, 2003, a memorandum of order, which was executed by DSS, the guardian ad litem, and the father, was filed.  Pursuant to the memorandum of order, on August 5, 2003, consent adjudication and disposition orders were entered.  The orders adjudicated the minor child neglected, gave DSS custody of the child, and authorized placement of the child with the father.  On October 27, 2003, a review order was entered.

On March 2, 2004, a review order was entered continuing custody of the child with DSS and authorizing placement of the child with the paternal grandfather and his wife.  On April 27, 2004, a permanency planning order was entered.  The order adopted a permanent plan of custody with relatives.  On July 29, 2004, a review order was entered.  The order gave the paternal grandfather and his wife custody of the child and incorporated a visitation agreement entered into by the paternal grandfather and maternal grandmother.  On November 10, 2004, a review order was entered.  The order designated the paternal grandfather and his wife as guardians of the child and declared that the visitation agreement between the grandparents would remain in effect.  The order terminated the court’s jurisdiction over the matter and declared that any motion for modification of visitation would have to be filed in domestic court. 


On November 17, 2004, Respondent filed her notice of appeal.  The transcript was delivered on January 10, 2005.  The proposed record on appeal was served on February 7, 2005.  Petitioner/Appellee had no objection to the proposed record, and the record on appeal was filed on March 7, 2005, and docketed on March 21, 2005.  The printed record on appeal was mailed on March 31, 2005.


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
The Court of Appeals has jurisdiction over this appeal by virtue of N.C.G.S. 7A-27(c) and 7B-1001.  A timely notice of appeal was filed on November 17, 2004.  This appeal is from a final order(s).


STATEMENT OF THE FACTS 

In May of 2003, D.S.W. and his mother were found wandering the streets, inappropriately clothed and with no place to live.  D.S.W.’s mother has a drug problem which has made her life unstable.  DSS assumed custody of D.S.W. and placed him in a foster home.  In June of 2003, the father, DSS, and the guardian ad litem entered into consent orders which adjudicated the child neglected and gave DSS custody of the child.  At the same time, D.S.W. began to live with his father, who had and has his own drug problem with  convictions of drug-related crimes. (R pp. 3-16,21-22,27,45-46,49,59,66)

After the father tested positive on two drug screens, D.S.W. was placed with his paternal grandfather and his wife in October of 2003.  The paternal grandfather employs the father and did not always cooperate with DSS, but the child was placed with him. (R pp. 17-18,21-22,25-27,45-46,66)

The mother was not located or served with the petition alleging neglect until the fall of 2003.  There was never an adjudication hearing involving the mother. (R pp. 11-16,41)

The maternal grandmother was involved with the case from the beginning.  However, she did not see D.S.W. regularly until some time after the case started.  The maternal grandmother always wanted more visitation, if not custody of D.S.W.  The grandparents, though, do not have an open, communicative, cooperative relationship.  Rather, they do not trust each other and are in conflict regarding both D.S.W. and their own children.  Visitation agreements between the grandparents had to be negotiated and incorporated into court orders in order to assure that the child would see his maternal grandmother on a regular basis.  (R pp. 27,41,43-44,46-47,52-54,60,67-71,79)  

Additionally, around October of 2003, the father’s probation revocation was activated, and the father was sent to prison.  He was released in March of 2004.  The mother and the father had continuing drug charges and/or convictions in the spring of 2004.

During that time, the mother was incarcerated with an expected release date of Jan. 2005.  While in prison, the mother began a drug treatment program and attempted to obtain parenting and computer education. (R pp. 17-18, 22-23, 25, 27, 46, 49, 52, 59, 63, 66, 68, 78, 82, 84 T p. 9) 

In April of 2004, the permanent plan for the child became custody with relatives.  On June 8, 2004, the trial court transferred custody of D.S.W. to the paternal grandfather and his wife.  In the same order, the grandparents’ visitation agreement was incorporated into the order.  The maternal grandmother was given visitation of one weekend per month and two weekdays per month.  DSS was allowed to cease protective services. (R pp. 58-61,67-71)

On October 12, 2004, without a formal hearing or the admission of any evidence, the court made the paternal grandfather and his wife guardians of the child.  The grandparents’ visitation agreement was to remain in effect.  In the order, which was entered on Nov. 10, 2004, the trial court declared that the jurisdiction of the court was terminated and ordered that “any modification of visitation was to be filed in domestic court.”  (R pp. 77-80, T pp. 2-26)      


ARGUMENT
I.  THE TRIAL COURT ERRED IN REFUSING TO HOLD A FULL AND FAIR HEARING OR TO ADMIT ANY EVIDENCE REGARDING THE ISSUES INVOLVED IN THE DISPOSITION ORDER.  THE TRIAL COURT’S ORDER IS ERRONEOUS, SINCE THERE WAS NO EVIDENCE PRESENTED, AND, THUS, NO COMPETENT EVIDENCE TO SUPPORT THE FINDINGS OF FACT AND CONCLUSIONS OF LAW MADE BY THE COURT IN ITS ORDER.  THE FINDINGS OF FACT ARE NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NOS. 1 AND 2 (R p. 92)

In this case, there was no evidence presented at the final review.  No one testified.  Although written reports from DSS and the guardian ad litem were incorporated into the written order as findings of fact, no documentary evidence was offered or admitted into evidence at the hearing.  No one was given the opportunity to question the DSS caseworker or the guardian ad litem.  No one was given the opportunity to present information about the best interests of the child.  In its order, the court makes findings of fact and conclusions of law which presumably serve to support the appointment of a guardian for the child and the termination of its jurisdiction over the case.  However, there is no evidence to support any fact found in the order. (R pp. 77-80, T pp. 2-26)

Ironically, the trial court denied the Respondent’s motion to continue, which was made because Respondent was not in court due to a mix-up in the execution of the writ for her appearance.  In denying the motion, the court found that the “mother’s concerns or positions or progress can be conveyed by and through her counsel” or others. (T p. 5) In fact, M.C. was not allowed to present any evidence of her concerns or positions or progress.  Rather, she was restricted to the argument of her counsel, which is no substitute for evidence.  Statements made by respondent’s counsel are not evidence.  State v. Haislip, 79 N.C. App. 656, 339 S.E.2d 832 (1986). 

Of particular concern is the trial court’s perception of a parent’s right to participate in a review hearing.  The trial court could not even understand why a writ was issued.  The court said, “why was there a writ issued?  Usually I don’t bring them back for reviews and what-not.”  (T p.2)

A review of a custody order is a review hearing with all that a hearing entails.  See N.C.G.S. 7B-906 (2003).  N.C.G.S. 7B-901 and 7B-906(c) allow for informality at the hearing and the admission of written reports with its inevitable hearsay.  See N.C.G.S. 7B-901(2003); N.C.G.S. 7B-906(c); In re Montgomery, 77 N.C. App. 709, 336 S.E.2d 136 (1985).  However, the court must still hear and consider evidence.  The parties are to be provided an opportunity to present evidence and to confront and cross-examine witnesses.  See In re Harton, 156 N.C. App. 655, 577 S.E.2d 334 (2003), In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003) (no error, because parties given the opportunity to present evidence and cross-examine authors of DSS reports), N.C.G.S. 7B-906(c) (court shall consider information from parent).  The review hearing involves and includes all of the constitutional guarantees of any other type of hearing.

The essential requirement, at the dispositional hearing and the review hearing, is that sufficient evidence be presented to the trial court so that it can determine what is in the best interest of the child.  In re Shue, 311 N.C. 586, 319 S.E.2d 567 (1984). Whenever the trial court is determining the best interest of a child, any evidence which is competent and relevant to a showing of the best interest of that child must be heard and considered by the trial court, subject to the discretionary powers of the trial court to exclude cumulative testimony.  Id.  Without hearing and considering such evidence, the trial court cannot make an informed and intelligent decision concerning the best interest of the child.  Id.

Moreover, there must be evidence to support the trial court’s findings of fact and conclusions of law.  Without any evidence, the trial court’s findings of fact are unsupported, and, without any evidence to support its findings, the trial court’s conclusions of law are erroneous.  In the Matter of D.L., A.L., - N.C. App. -, 603 S.E.2d 376 (2004).

In this case, the trial court is attempting to effectively end

the case and to waive the requirement for future review hearings pursuant to N.C.G.S. 7B-906(b).  N.C.G.S. 7B-906(b) provides:

Notwithstanding other provisions of this Article, 

the court may waive the holding of review hearings 

required by subsection (a) of this section...if 

the court finds by clear, cogent, and 

convincing evidence...(various facts and conclusions)

N.C.G.S. 7B-906(b)

Thus, in a review order which waives the holding of review hearings, the court must not just find facts by the preponderance of the evidence but by clear, cogent, and convincing evidence.  In this case, the trial court did not hear any evidence, which makes it impossible to meet the burden of a clear, cogent, and convincing standard.  In its order, the trial court does not find facts by clear, cogent, and convincing evidence. (R pp. 77-80)

In the Matter of D.L., A.L. involved a permanency planning hearing.  In the Matter of D.L., A.L., - N.C. App. -, 603 S.E.2d at 376.  DSS did not present any evidence.  Respondent did not present any evidence about the permanency plan.  Because the permanency plan was unsupported by evidence, it was reversed.

This case is the same as In the Matter of D.L., A.L.  The language of N.C.G.S. 7B-906 and 7B-907 is almost identical.  In N.C.G.S. 7B-907(a), the permanency planning hearing is called a “review hearing designated as a permanency planning hearing.”  As N.C.G.S. 7B-906(c) does, N.C.G.S. 7B-907(b) directs the court to “consider information from the parent...”  As with N.C.G.S. 7B-906(b), N.C.G.S. 7B-907(b) and (c) direct the court to make written and specific findings regarding certain facts and conclusions listed in the statute.

The review of a custody order pursuant to N.C.G.S. 7B-906 is not a process by which the trial court rubber stamps the recommendation(s) of DSS and/or the guardian ad litem and/or the trial court which heard the prior review.  It is supposed to be a thoughtful and informative hearing in which the court can review the evidence and determine what should happen with a child.  This cannot and should not be done by listening to arguments of counsel or other unsworn, uncross-examined talk.  In this case and in this order, the trial court erred by failing to afford the parties an opportunity to present evidence and cross-examine information submitted by DSS and the guardian ad litem.  The trial court’s order is erroneous, because there was not evidence to support its findings and conclusions.      

II.  THE TRIAL COURT ERRED AND EXCEEDED ITS AUTHORITY IN ORDERING THAT, AS THE COURT WAS TERMINATING ITS JURISDICTION IN THIS MATTER, ANY MOTIONS FOR MODIFICATION OF VISITATION SHOULD BE FILED IN DOMESTIC COURT.  

ASSIGNMENT OF ERROR NO. 3 (R p. 92) 

In the final review order, the trial court declared that it was terminating its jurisdiction in the matter and that any motions for modification of visitation would have to be filed in “domestic court.” (R p. 79)

In order to terminate its jurisdiction, the trial court must have the statutory authority to terminate its jurisdiction.  See In re Shue, 311 N.C. at 586, 319 S.E.2d at 567.  In fact, once jurisdiction of a court attaches, it exists for all time until the case is fully and completely determined. Kinross-Wright v. Kinross-Wright, 248 N.C. 1, 102 S.E.2d 469 (1958). 

N.C.G.S. 7B-200 gives the court “exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent.”  N.C.G.S. 7B-200 (2001). N.C.G.S. 7B-201 provides that the court will retain jurisdiction over such a juvenile until jurisdiction is “terminated by order of the court or until the juvenile reaches the age of 18 years or is otherwise emancipated, whichever occurs first.”  N.C.G.S. 7B-201 (1999).

N.C.G.S. 7B-1000(b) directs that “in any case where the court finds the juvenile to be abused, neglected, or dependent, the jurisdiction of the court to modify any order or disposition made in the case shall continue during the minority of the juvenile, until terminated by order of the court, or until the juvenile is otherwise emancipated.”  N.C.G.S. 7B-1000(b) (2000).  The district court, then, has exclusive, original jurisdiction over neglect cases, such as this one.  The court retains jurisdiction to modify prior orders in order to meet the needs of the child while the child is a minor.

Although N.C.G.S. 7B-201 and 7B-1000 provide for termination of jurisdiction by order of the court, it does not mean that the jurisdiction of the court can be terminated simply because the court desires to terminate its jurisdiction and does not want to hear potential disputes over visitation.  N.C.G.S. 7B-906(b), which is the provision applicable to the order being appealed, states that “the court may not waive or refuse to conduct a review hearing if a party files a motion seeking the review.”  N.C.G.S. 7B-906(b).  As part of a review, N.C.G.S. 7B-906(c) requires the court to consider relevant information “which will aid in its review” and to consider and make written findings regarding “an appropriate visitation plan,” if that is relevant.  Moreover, in the case of a neglected child who has had a guardian appointed pursuant to a permanent plan of guardianship, N.C.G.S. 7B-600 affords a party the right to a hearing on whether the guardian is acting in the best interest of the child.  See N.C.G.S. 7B-600 (2003).

When operating under N.C.G.S. 7B-906(b), then, the trial court has no statutory authority to terminate its jurisdiction in a review order. 

The same district court having exclusive, original jurisdiction over a neglect proceeding has jurisdiction over Chapter 50 custody and visitation case.  See N.C.G.S. 7A-244 (1987) (District court is proper division for proceedings of child custody).  In fact, the jurisdiction is concurrent.  In re Greer, 26 N.C. App. 106, 215 S.E.2d 404, cert. denied, 287 N.C. 664, 216 S.E.2d 910 (1975).

Smith v. Alleghany County DSS provides an illustration of how the district court exercised jurisdiction over Chapter 7B and Chapter 50 issues simultaneously.  Smith v. Alleghany County DSS, 114 N.C. App. 727, 443 S.E.2d 101, cert. denied, 337 N.C. 696, 448 S.E.2d 533 (1994).  In Smith, DSS filed an action to terminate parental rights.  The maternal grandmother filed an action for custody.  The two proceedings were consolidated and heard at one time.  See also In re Malone, 129 N.C. App. 338, 498 S.E.2d 836 (1998) (N.C. juvenile district must consult with Florida domestic court before exercising jurisdiction where prior custody order entered in Florida divorce action); In re O’Neal, 140 N.C. App. 254, 535 S.E.2d 620 (2000) (grandparents filed motion for custody pursuant to N.C.G.S. 50-13.1(a) in Chapter 7B dependency proceeding)

As relatives “claiming the right to custody of a minor child,” the grandparents could potentially file a Chapter 50 action for custody and visitation. See N.C.G.S. 50-13.1 (1998).  For that matter, from the very beginning, the grandparents could have filed a Chapter 50 custody action, proved the parents unfit due to neglect, and obtained custody (and visitation) of the child. See Penland v. Harris, 135 N.C. App. 359, 520 S.E.2d 105 (1999); Eakett v. Eakett, 157 N.C. App. 550, 579 S.E.2d 486 (2003).  However, they did not, and, under the facts of this case, the trial court lacks the authority to make them file a new lawsuit regarding visitation.

The importance of the final review order cannot be ignored.  It is a type of custody order, but it is not a custody order entered pursuant to Chapter 50.  This means that Chapter 7B will have an impact on future proceedings, and the trial court cannot declare that Chapter 7B no longer applies to the case.

Although guardianship was not the initial permanent plan for D.S.W., because the final order appointed a guardian, N.C.G.S. 7B-906(b) and (c) and/or N.C.G.S. 7B-600 apply to future proceedings about the child and include reviews addressing the issue of visitation. (R pp. 59,78)  Moreover, the legal standard in a Chapter 7B review is what is in the best interest of the child, not the higher burden of changed circumstances, which is required by N.C.G.S. 50-13.7(a).  

In this case, the court found D.S.W. to be neglected.  The court appointed a guardian for D.S.W.  Custody was not restored to a parent.  Custody was not given to a person pursuant to Chapter 50.  The record does not show any pending custody action. Although the court did not want to hear or deal with a potential dispute over visitation, the court could not order the termination of its jurisdiction.  The court is bound to review the visitation plan, if it becomes relevant and affects the best interest of the child.  The court erred in terminating its jurisdiction over the case and limiting the parties’ ability to seek a review of the visitation plan.

III. THE TRIAL COURT ABUSED ITS DISCRETION IN MAKING THE PATERNAL GRANDFATHER AND HIS WIFE GUARDIANS OF THE CHILD WHEN THE PATERNAL GRANDFATHER HAS NOT BEEN COOPERATIVE IN REGARDS TO VISITATION BETWEEN THE CHILD AND THE MATERNAL GRANDMOTHER WHILE, AT THE SAME TIME, THE COURT’S ORDER PROHIBITS THE MATERNAL GRANDMOTHER FROM FILING A MOTION FOR REVIEW OF THE VISITATION SCHEDULE.

ASSIGNMENT OF ERROR NO. 4 (R p.92)

In its review of the disposition order in a neglect case, the legal standard used is the best interest of the child.  In re Shue, 311 N.C. at 586, 319 S.E.2d at 567; In re Arends, 88 N.C. App. 550, 364 S.E.2d 169 (1988).  The trial court’s judgment as to what is in the best interest of the child is subject to an abuse of discretion standard on appeal.  In re Peal, 305 N.C. 640, 290 S.E.2d 664 (1982).

In this case, both DSS and the guardian ad litem recommended that D.S.W. continue to visit and maintain his relationship with the maternal grandmother.  Throughout the case, both DSS and the guardian ad litem took the position that D.S.W. should visit with the maternal grandmother on a regular basis. (R pp. 23, 52-54, 63-66, 73-76, 82-85) 

However, the relationship between the paternal grandfather and maternal grandmother is a tense one.  Establishing a visitation schedule in the first place required the participation of DSS, the guardian ad litem, and the attorneys.  Visitation agreements had to be incorporated into the court’s orders.  At the final review, the trial court had to be reminded that prior court orders had established a visitation schedule.  Otherwise, the trial court would have not ordered any visitation between D.S.W. and the maternal grandmother.  In general, it does not appear to be the type of relationship in which the parties will cooperate on modifying or increasing a visitation schedule, whether or not such a change would be in the best interests of the child.  It does appear to be the type of relationship requiring court intervention  regarding the issue of visitation.  (R pp. 43-44, 47, 52-54, 60, 67-71, T pp. 16, 19-21, 23-26)

Furthermore, the grandparents should not be forced to file a new lawsuit under Chapter 50, with the additional time and expense and confusion, when there is a mechanism to deal with the visitation plan under Chapter 7B.

If there was any evidence that was in front of the trial court during its review of D.S.W’s disposition, the evidence clearly supported the maintenance of a regular visitation plan between the maternal grandmother and D.S.W., along with the ability of either grandparent to request a review of the visitation plan, based on the best interests of the child.  Under the circumstances, it was error for the court to make one grandparent guardian of the child while prohibiting the other (or either) from raising the issue of visitation again in the only existing case involving D.S.W.    


CONCLUSION

Based on the foregoing, Respondent/Appellant respectfully requests that the trial court’s final review order, entered on Nov. 10, 2004, be vacated.

This the           day of April, 2005.

Rebekah W. Davis

Attorney for Respondent-Appellant

111 Brooks Ave. Suite 1

Raleigh, N.C. 27607

919/839-5922 
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