- 1 -


No. COA09-1355
TWENTY-EIGHTH JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS

***********************************************

IN THE MATTER OF
)


) 


Z.L.H.

)    From BUNCOMBE County


& 
)    File Nos. 09-J-255 and 256


B.L.H.,
) 


   minor children.
)


)

**************************************************

APPELLANT-MOTHER’S BRIEF

**************************************************

SUBJECT INDEX
iiiTable of Authorities


1Questions Presented


2Statement of the Case


2A. Procedural History through First Appeal


3B. Procedural History on Remand


4Statement of Grounds for Appellate Review


5Statement of the Facts


5A.
Events Prior to First Appeal


6B.
Events after First TPR Appeal


8Argument


8I.
The trial court erred when it denied Mother’s motion to dismiss because the previous trial court order operated as res judicata on matters presented in the prior TPR Petition and not found by the trial court as grounds to terminate.


8A. Standard of Review


8B. Argument


81. Appellant Mother preserved the issue of res judicata by raising it in her Motion to Dismiss.


92. The prior court order operated as res judicata barring subsequent adjudication based on facts presented in the first petitions.


11II.
The trial court erred when it held that grounds existed to terminate Mother’s parental rights for failure to pay a reasonable portion of the cost of care, because this ground was not proven by clear, cogent, and convincing evidence. The evidence did not show that the failure to pay child support was willful. In addition, the evidence did not support the findings of fact related to this grounds: that Mother was aware that she had a duty to support her minor children, that she failed to a reasonable portion of the cost of care, that it is unreasonable and that the mother did not use the Court of Appeals’ reversal to correct non-payment of support as grounds to terminate.


12A. Standard of Review


12B. Argument


17III.
The trial court erred (a) when it found as fact that Mother has neglected the children and continues to neglect them, and that it is likely the neglect would be repeated, because the findings are not supported by the evidence and (b) when it concluded as law that the children were neglected, because the evidence and valid findings of fact do not support this conclusion. DSS failed to carry its burden to prove neglect by clear, cogent, and convincing evidence.


17A. Standard of Review


17B. Argument


19Conclusion


20Certificate of Compliance


20Certificate of Service




Table of Authorities

Cases
Bluebird Corp. v. Aubin, 188 N.C. App. 671, 657 S.E.2d 55, disc. review denied, 362 N.C. 679, 669 S.E.2d 741 (2008)
8

Collins v. Davis, 68 N.C.App. 588, 315 S.E.2d 759, aff'd per curiam, 312 N.C. 324, 321 S.E.2d 892 (1984)
16

In re B.L.H., 362 N.C. 674, 669 S.E.2d 320 (2008)
3

In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984)
18

In re D.R.S., 181 N.C. App. 136, 638 S.E.2d 626 (2007)
8

In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996)
12, 17

In Re S.R.G., ___ N.C. App. ___, 671 S.E.2d, 47 (2009)
9

In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)
18

In the Matter of B.L.H., 190 N.C.App. 142, 660 S.E.2d 255 (2008)
3

In the Matter of S.R.G., ___ N.C. ___, ____ S.E.2d ___ (3 November 2009) (COA 09-789) (2009 WL 3617573)
9

Merrick v. Peterson, 143 N.C. App. 656, 548 S.E.2d 171 (2001)
10

Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 477 S.E.2d 211 (1996)
12



 TOA \h \c "2" \p 
Statutes
N.C. Gen. Stat. § 7B–1001 (2009)
4

N.C. Gen. Stat. § 7B-101
18

N.C. Gen. Stat. § 7B-1111
passim



 TOA \h \c "4" \p 
Rules
N.C. R. App. P. 10
8

N.C. R. Civ. P. 8
8




No. COA09-1355

TWENTY-EIGHTH JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS

***********************************************

IN THE MATTER OF
)


) 


Z.L.H.

)    From BUNCOMBE County


& 
)    File Nos. 09-J-255 and 256


B.L.H.,
) 


   minor children.
)


)

Questions Presented

I. Whether the trial court erred when it denied Mother’s motion to dismiss because the previous trial court order operated as res judicata on matters presented in the prior TPR Petition and not found by the trial court as grounds to terminate. 
II. Whether the trial court erred when it held that grounds existed to terminate Mother’s parental rights for failure to pay a reasonable portion of the cost of care, because this ground was not proven by clear, cogent, and convincing evidence. 

III. Whether the trial court erred (a) when it found as fact that Mother has neglected the children and continues to neglect them, and that it is likely the neglect would be repeated, because the findings are not supported by the evidence and (b) when it concluded as law that the children were neglected, because the evidence and valid findings of fact do not support this conclusion. DSS failed to carry its burden to prove neglect by clear, cogent, and convincing evidence.

Statement of the Case
Note: For ease of reading and anonymity, the pseudonym “Brenda” is used to refer to the minor child B.L.H. and the pseudonym “Zane” is used to refer to the minor child Z.L.H. 
A. Procedural History through First Appeal
In January 2007, Buncombe County DSS petitioned to terminate parental rights with respect to both children. (R. pp. 2–10 and 31–40.) Appellant-Mother is the parent of both children and was named respondent. (R. pp. 2 and 31.) Brenda’s respondent-father was “unknown.” (R. p. 3.) Zane’s respondent-fathers were his legal father, J.B., and his biological father, “unknown.” (R. p. 32.) The petition sought to terminate mother’s parental rights under N.C. Gen. Stat. §§ 7B-1111 TA \l "N.C. Gen. Stat. § 7B-1111" \s "N.C. Gen. Stat. § 7B-1111" \c 2 (a)(1) and 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111"  (a)(3). (R. pp. 8–9 and 37–38.) After allowing DSS to amend its petition to conform to the evidence, the trial court terminated Mother’s parental rights under N.C. Gen. Stat. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111" (a)(2) only. (R. pp. 25 and 55.) The court also terminated the respondent fathers’ parental rights. Mother appealed; the fathers did not. 
A divided panel of the Court of Appeals reversed the trial court on the grounds that it by allowing DSS to amend its petition to conform to the evidence and terminating on the amended ground. In the Matter of B.L.H., 190 N.C.App. 142, 660 S.E.2d 255 (2008) TA \l "In the Matter of B.L.H., 190 N.C.App. 142, 660 S.E.2d 255 (2008)" \s "In the Matter of B.L.H., 190 N.C.App. 142, 660 S.E.2d 255 (2008)" \c 1 . (R. pp. 62–73.) The added ground was the only basis found to terminate mother’s parental rights. (R. pp. 25 and 55.) The North Carolina Supreme Court affirmed the Court of Appeals’ decision. In re B.L.H., 362 N.C. 674, 669 S.E.2d 320 (2008) TA \l "In re B.L.H., 362 N.C. 674, 669 S.E.2d 320 (2008)" \s "In re B.L.H., 362 N.C. 674, 669 S.E.2d 320 (2008)" \c 1 . (R. p. 74.) 
B. Procedural History on Remand
On 17 February 2009, DSS filed new Petitions to terminate Mother’s parental rights. The Petitions sought to terminate under N.C. Gen. Stat. §§ 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111"  (1), (2), and (3). (R. pp. 75 –94 and 122–141.) Neither child’s father participated in the prior appeal, so the prior termination orders remained effective with respect to them. Mother moved to dismiss the new petitions on res judicata grounds. (R. pp. 100 and 147.) At the call of the case for hearing, presiding District Court Judge Marvin P. Pope, Jr. denied the Motions. (T. p. 12, lines 8–12 and R. p. 2–74.) 
Following hearings on 1 and 2 July 2009 in Buncombe County District Court, Judge Pope terminated Mother’s parental rights with respect to both children. Judge Pope found all three grounds to terminate and his orders were filed on 4 August 2009. (R. pp. 102–114 and p. 149–162.) DSS served the order by mail the same day. (R. pp. 115 and 163.) Mother filed written Notice of Appeal signed by counsel and appellant, on 17 August 2009. (R. pp. 116–117 and 164–165.) On 4 September 2009, she filed Amended Notices of Appeal signed by counsel and appellant, to correctly identify the order and remove surplus language that did not relate to these cases. (R. pp. 120–121 and 168–169.)
Judge Pope signed the Appellate Entries on 18 August 2009 and the transcript was ordered on 19 August 2009. (R. pp. 119 and 167.) The Court Reporter mailed the transcript to the attorneys on 9 September 2009. (R. p. 171.) The Court of Appeals granted Mother’s motion to extend the time to serve the Proposed Record until 1 October 2009. (R. p. 175.)

On 30 September 2009, Counsel for Appellant Mother served the joint Proposed Record on Appeal on the attorneys for all parties by first class mail. The Record was settled by agreement on 8 October 2009. (R. pp. 175–176.) Mother’s attorney filed the Record by mailing on 15 October 2009. (R. p. 177.) The Clerk received the Record and filed it on 16 October 2009. The Record was docketed on 30 October 2009.
Statement of Grounds for Appellate Review
Judge Pope’s orders terminate Mother’s parental rights to both children. Appellate review is authorized by N.C. Gen. Stat. § 7B–1001(a)(6) (2009). TA \l "N.C. Gen. Stat. § 7B–1001 (2009)" \s "N.C. Gen. Stat. § 7B–1001 (2009)" \c 2 
Statement of the Facts
A. Events Prior to First Appeal

DSS became involved with this family in August 2005. Mother and the children were living with the children’s maternal grandmother, Marilyn H. (“Marilyn” or “the grandmother”). Mother was addicted to crack cocaine and was in and out of the home. The initial placement plan involved informal kinship placement with Marilyn. Marilyn was in poor physical health and then diagnosed with mental health conditions. (T. p. 75, lines 2–23.) The kinship plan was modified in October 2005. The children would remain in the home, but Minnie C., the maternal great-grandmother would supervise them at all times. (R. p. 104.) The care plan was later violated when the children were left not in the great-grandmother’s supervision and when the mother was with them unsupervised. (R. p. 104.) 
In February 2006, the children were removed from the home and placed with a maternal aunt. In March 2006, they were placed in a foster home for a short time and then moved into their current placement with maternal cousins, J. and M. P. The Department provided Mother with services, but she repeatedly relapsed into her crack cocaine addiction. The Department filed the initial termination petition in January 2007. (T. pp. 104-105.) 

Katherine Barnhill provided therapy for Zane, beginning in June 2006. She testified that he initially would not engage and seemed frightened. His behavior indicated that he had been traumatized. He ultimately opened up to Ms. Barnhill and began to interact with her. In August 2006, Ms. Barnhill had a session with Zane and Mother. Mother was appropriate with Zane.  (T. p. 105–106.) 
Mother expressed a wish to continue joint therapy with Zane. DSS referred her to Gail Azar. Ms. Azar met separately with Zane and Mother to prepare for joint sessions. They had three joint sessions in the fall of 2006. At the last session, on 5 October 2006, Mother was agitated and left early. (R. p. 106.) Mother had relapsed on cocaine and ultimately faced criminal charges. The Department located her in jail in December 2006. DSS filed its first TPR petition and served Mother in jail in January 2007. (T. p. 106-107.) This court vacated the TPR Order on 6 May 2008. The North Carolina Supreme Court affirmed the Court of Appeals on 12 December 2008. (R. pp. 62–74.)
B. Events after First TPR Appeal

Mother faced unrelated criminal charges and was placed on drug court probation. After several months with no positive drug screens, she completed her probation in December 2008. (T. p. 186, lines 13–20.) She successfully completed the drug court program earlier. Her probation was extended through December so she could make payments due under the probation. (T. p. 187, lines 5–8.) Her probation officer testified that she had no problems with Mother, aside from a short period from August to October. (T. p. 89, lines 14–16.) 
Mother has been working regularly at Burger King. (T. p. 72, line 8– p. 73, line 16.) She has also been working at a flea market on weekends. (T. p. 99, line 19– p. 100, line 7.) After her mother’s death, she and her siblings inherited her house. Mother lives in the home. Shortly before the court hearing, the Estate paid off the mortgage and Mother has no house payments or rent. (T. p. 102, lines 8–24.)

The children continue to live in their relative placement with J. and M.P. They are well-adjusted and happy there. (T .p. 152, lines 17–19 and p. 64, lines 17–20.) 

Argument
I. The trial court erred when it denied Mother’s motion to dismiss because the previous trial court order operated as res judicata on matters presented in the prior TPR Petition and not found by the trial court as grounds to terminate. 

Mother’s Assignment of Error No. 1
R. p. 174
A. Standard of Review
The question of res judicata is subject to de novo review on appeal. Bluebird Corp. v. Aubin, 188 N.C. App. 671, 679, 657 S.E.2d 55, 62, disc. review denied, 362 N.C. 679, 669 S.E.2d 741 (2008) TA \l "Bluebird Corp. v. Aubin, 188 N.C. App. 671, 657 S.E.2d 55, disc. review denied, 362 N.C. 679, 669 S.E.2d 741 (2008)" \s "Bluebird Corp. v. Aubin, 188 N.C. App. 671, 657 S.E.2d 55, disc. review denied, 362 N.C. 679, 669 S.E.2d 741 (2008)" \c 1 . 
B. Argument

1. Appellant Mother preserved the issue of res judicata by raising it in her Motion to Dismiss.

Res judicata must be raised as an affirmative defense. N.C. R. Civ. P. 8 TA \l "N.C. R. Civ. P. 8" \s "N.C. R. Civ. P. 8" \c 4 (c). Failure to raise an affirmative defense results in waiver and prevents appellate review. In re D.R.S., 181 N.C. App. 136, 140, 638 S.E.2d 626, 628 (2007) TA \l "In re D.R.S., 181 N.C. App. 136, 638 S.E.2d 626 (2007)" \s "In re D.R.S., 181 N.C. App. 136, 638 S.E.2d 626 (2007)" \c 1 ; N.C. R. App. P. 10 TA \l "N.C. R. App. P. 10" \s "N.C. R. App. P. 10" \c 4 (b)(1). Appellant Mother raised the issue of res judicata in her Motions to Dismiss. (R. pp. 100–101 and 147–148.) The trial court denied the Motions. (T. p. 12, lines 8–12; R. pp. 100 and 147.) This matter is therefore properly preserved for appellate review.
2. The prior court order operated as res judicata barring subsequent adjudication based on facts presented in the first petitions.
The initial TPR petitions in these cases alleged two grounds to terminate parental rights: neglect under N.C. Gen. Stat. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111" (a)(1) and failure to pay adequate support under N.C. Gen. Stat. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111" (a)(3). (R. pp. 8 and 37.) The trial court conducted hearings on those petitions and allowed DSS to amend its petition to conform to the evidence by alleging termination grounds under N.C. Gen. Stat. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111" (a)(2). (R. p. 16.) The Court then terminated Mother’s parental rights solely on the amended grounds. It found neither ground alleged in DSS’s petitions as a basis to terminate. (R. pp. 26 and 55.) 
In the recent case of In the Matter of S.R.G., ___ N.C. ___, ____ S.E.2d ___ (3 November 2009) (COA 09-789) (2009 WL 3617573) TA \l "In the Matter of S.R.G., ___ N.C. ___, ____ S.E.2d ___ (3 November 2009) (COA 09-789) (2009 WL 3617573)" \s "In the Matter of S.R.G., ___ N.C. ___, ____ S.E.2d ___ (3 November 2009) (COA 09-789) (2009 WL 3617573)" \c 1 , this Court reversed a TPR order substantially similar to this case. Both cases involve termination proceedings following a prior reversal by this court. And in both cases, the first termination order rested, in part, on grounds not alleged in the petition. In S.R.G. TA \s "In the Matter of S.R.G., ___ N.C. ___, ____ S.E.2d ___ (3 November 2009) (COA 09-789) (2009 WL 3617573)" , Gaston County DSS filed a petition to terminate parental rights, alleging three grounds. This court reversed because the ground for termination was not alleged in the petition and the evidence was insufficient. Id. and In Re S.R.G., ___ N.C. App. ___, ___, 671 S.E.2d, 47, 53 (2009) TA \l "In Re S.R.G., ___ N.C. App. ___, 671 S.E.2d, 47 (2009)" \s "In Re S.R.G., ___ N.C. App. ___,  671 S.E.2d, 47 (2009)" \c 1 . On remand, the trial court heard no new evidence during a seven-minute hearing, but terminated mother’s parental rights based on its prior findings of fact. 
In reversing the second S.R.G. termination order, this court applied the law of the case doctrine and res judicata. In the initial proceeding, the S.R.G. trial court found only one ground to terminate, despite multiple grounds alleged in DSS’s petition. This court held that “the consequence of such an adjudication is the nonexistence of the other two grounds alleged by DSS … .” In re S.R.G., supra. (Slip op. pp. 6–7.) Like the first appeal of this case, Gaston County DSS did not cross-assign error to the trial court’s not terminating based on the other grounds alleged in the S.R.G. petition. This court held that the lack of cross-assignments on appeal foreclosed the possibility of terminating on the alternate grounds on remand. Id. 

Res judicata bars a second suit based on the same cause of action between the same parties. Merrick v. Peterson, 143 N.C. App. 656, 662, 548 S.E.2d 171, 175–176 (2001) TA \l "Merrick v. Peterson, 143 N.C. App. 656, 548 S.E.2d 171 (2001)" \s "Merrick v. Peterson, 143 N.C. App. 656, 548 S.E.2d 171 (2001)" \c 1 . The DSS petitions on remand of this case contain, in large part, the same allegations as the first petitions. Many paragraphs are identical to those in the first petitions or contain minor changes that suggest different writing styles but do not alter the substantive allegations. Compare R. pp. 2–10 with pp. 75–82 and pp. 31–40 with pp. 122–129. In addition, the findings of fact in the first and second set of termination orders are substantially similar. Compare R. pp. 11–30 with pp. 102–114 and pp. 41–60 with 149–162.) Granted, unlike the trial judge in S.R.G., Judge Pope conducted hearings in this case and heard evidence on the second round of petitions. In addition, his orders contain distinct findings. Yet the Order reversed by this court and the order presently under appeal contain substantially similar or identical findings of fact.  

The second set of TPR petitions and the second set of termination orders present facts decided in the prior hearing and not considered sufficient to terminate. The trial court was barred from considering these matters as grounds to terminate under the law of the case and res judicata. The trial court did hear current evidence about nonsupport, which was alleged in the first petition and not found as grounds. The court erred, however, when it denied Mother’s motion to dismiss and terminated under N.C. Gen. Stat. § 7B-1111(a)(1) based on evidence previously presented and found insufficient. The findings of the same facts in the trial court order show that the decision to terminate rests on improperly-admitted evidence and matters considered in the first proceeding. Therefore, this court should set aside the judgments that grounds to terminate exist under N.C. Gen. Stat. §§ 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111" (a)(1). (R. pp. 112 and 160.)
II. The trial court erred when it held that grounds existed to terminate Mother’s parental rights for failure to pay a reasonable portion of the cost of care, because this ground was not proven by clear, cogent, and convincing evidence. The evidence did not show that the failure to pay child support was willful. In addition, the evidence did not support the findings of fact related to this grounds: that Mother was aware that she had a duty to support her minor children, that she failed to a reasonable portion of the cost of care, that it is unreasonable and that the mother did not use the Court of Appeals’ reversal to correct non-payment of support as grounds to terminate.
Assignment of Error No. 3
R. p. 174
A. Standard of Review

The standard of review is whether there was clear, cogent and convincing evidence that grounds existed to terminate parental rights. In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996) TA \l "In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996)" \s "In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996)" \c 1 . The trial court's conclusions of law are reviewed de novo. Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996) TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 477 S.E.2d 211 (1996)" \s "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 477 S.E.2d 211 (1996)" \c 1 .
B. Argument

The totality of the circumstances show that DSS thwarted Mother’s attempts to provide support for the children by deferring to the foster parents, by not providing the service of directing Mother to the Child Support Agency to restart support payments after this court’s reversal, and by promising to let Mother know of the children’s needs but providing no further response to her inquiries about how she could support them. The court erred when it terminated based on nonsupport grounds that arose from conditions created  primarily by the agency’s own actions.

The trial court held that grounds existed to terminate Mother’s parent rights under N.C. Gen. Stat. § 7B-1111(a)(3), because the children had been in DSS custody and foster care for at least six months before this petition was filed and Mother failed to pay a reasonable cost of their care. (R. pp. 112 and 160.) The holding rests on several findings of fact. First, the court found that since 11 September 2007, Mother worked at Burger King 35 to 40 hours per week and earned $7.55 per hour. In addition, she earned approximately $200–$250 each weekend at a local flea market. Yet she had paid no support since June 2007. Before the first TPR order, Mother paid support through the Child Support Agency. But the Agency closed her case when the trial court first terminated her parental rights. Mother knew the Court of Appeals reversed that judgment but did not go to the Child Support Agency to reopen the case and resume payments. She did speak with the social worker approximately every other month for the prior six months and asked each time whether the children needed anything. The social worker responded that she would ask the foster parents. (R. pp. 108 and 156.) Each of these findings is supported by the evidence. In total, however, they do not support the trial court’s conclusion that grounds exist to terminate for non-support because DSS actions blocked Mother’s attempts to provide child support. 
The prior Child Support case was closed when the trial court originally terminated Mother’s parental rights. After this Court overturned the termination, the case was not reopened. Mother did not go directly to the Child Support Agency to tell them that the TPR had been reversed, because she did not know to do so. (T. p. 73, line 24–p. 24, line 2.) The record supports a conclusion that DSS also did not request that the child support case be reopened or seek a new order of child support. Admittedly, Mother was working and earning sufficient funds to provide some support. (T. p. 72, line 6–p. 73, line 16 and p. 99, line 13–p. 101, line 6.) 
Although Mother did not know that she could or should restart the child support case, she did seek to contribute financially to the children’s care. She and the social worker both testified that during the relevant six month interval, Mother called the worker and asked if the children needed anything. The social worker responded that she would ask the foster parents. The social worker did not mention that the Department was paying part of the cost of ‘s care or ask for Mother to contribute. Indeed, the social worker’s promise to check with the foster parents about needs would suggest the a reasonable person that the cost of care and child support question rested in the foster parents’ discretion. Further, when the foster parents responded that the children had no needs, the social worker took no steps to create a Child Support case or other means for Mother to provide the support she had offered for the children. (T. p. 134, lines 10–21; p. 155, line 22–p. 156, line 25; and p. 166, line 23–p. 167, line 16.) 
Mother inquired about the children and offered support several times during the months preceding the second petition and termination trial. Granted, she was working and provided no child support during the relevant timeframe. The record, however, shows that the Social Worker’s response to Mother’s inquiries about supporting the children impeded her efforts to contribute to the reasonable cost of care. DSS should not be permitted to assert the lack of support as grounds for termination when the Department itself helped create the circumstances of non-payment. In addition, the evidence contradicts the findings that Mother knew she had a duty of support; that she failed to a reasonable portion of the cost of care; that her conduct was unreasonable; and that the she did not use the Court of Appeals’ reversal to correct non-payment of support as grounds to terminate. Rather, the Record shows that Mother sought to support her children and Petitioner DSS frustrated her efforts. 
Termination of parental rights rests on statutory grounds, but on these facts, the relief should be denied under the equitable principle of clean hands and the court’s general power to do justice. The clean hands doctrine allows courts to deny relief “to litigants who have acted in bad faith or whose conduct has been dishonest, deceitful, fraudulent, unfair or overreaching in regard to the transaction in controversy.” Collins v. Davis, 68 N.C.App. 588, 592, 315 S.E.2d 759, 762, aff'd per curiam, 312 N.C. 324, 321 S.E.2d 892 (1984) TA \l "Collins v. Davis, 68 N.C.App. 588, 315 S.E.2d 759, aff'd per curiam, 312 N.C. 324, 321 S.E.2d 892 (1984)" \s "Collins v. Davis, 68 N.C.App. 588, 315 S.E.2d 759, aff'd per curiam, 312 N.C. 324, 321 S.E.2d 892 (1984)" \c 1 . DSS did not come into court with clean hands in respect to Mother’s non-payment of support, because the Social Worker (1) declined Mother’s offers of support; (2) deferred to the foster parents’ decision about receiving support; and (3) failed to direct Mother to the Child Support Agency or assist her in reopening the child support case. In addition, by granting relief based on circumstances the Department helped create, the court failed to exercise its inherent power to do justice. See, e.g., In re Transportation of Juveniles, 102 N.C. App. 806, 403 S.E.2d 557 (1991). (Vacating ex mero motu trial court order directing sheriff to transport juveniles from the detention center to juvenile court. Court lacked jurisdiction and exceeded its inherent authority because no action was pending.) 
On these facts, the trial court erred in granting the TPR on the basis of non-support. The Record shows that the moving party was responsible in part for the circumstances that support this ground. In fairness and justice, the order terminating for non-support should therefore be reversed. 
III. The trial court erred (a) when it found as fact that Mother has neglected the children and continues to neglect them, and that it is likely the neglect would be repeated, because the findings are not supported by the evidence and (b) when it concluded as law that the children were neglected, because the evidence and valid findings of fact do not support this conclusion. DSS failed to carry its burden to prove neglect by clear, cogent, and convincing evidence.

Assignment of Error No. 5
R. p. 175

A. Standard of Review

The standard of review is whether there was clear, cogent and convincing evidence that grounds existed to terminate parental rights. In re Oghenekevebe TA \s "In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996)" , 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996). The trial court's conclusions of law are reviewed de novo. Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).
B. Argument

To terminate parental rights on the grounds of neglect, the trial court must consider the circumstances at the time of the hearing. N.C. Gen. Stat. § 7B-1111 TA \s "N.C. Gen. Stat. § 7B-1111" . The finding of neglect “must be based on evidence showing neglect at the time of the termination proceeding.” In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997) TA \l "In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)" \s "In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)" \c 1 . While the court may consider a prior determination of neglect, when the child is not in the parent’s custody, the court must also consider evidence of changed conditions. In re Ballard, 311 N.C. 708, 713–715, 319 S.E.2d 227, 231–232 (1984) TA \l "In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984)" \s "In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984)" \c 1 . 
Neglect is defined by statute as:

A juvenile who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home. 

N.C. Gen. Stat. § 7B-101 TA \l "N.C. Gen. Stat. § 7B-101" \s "N.C. Gen. Stat. § 7B-101" \c 2  (2009)
The trial court’s relevant findings of fact are insufficient to support neglect. Therefore, the trial court should be reversed.

Conclusion

Now therefore, Mother prays the Court:

1. Hold that the trial court erred when it denied Mother’s motion to dismiss on res judicata grounds;

2. Hold that the trial court erred when it terminated parental rights based on non-support when the evidence showed that Petitioner had contributed to the circumstances leading to Mother’s non-payment and thwarted her efforts to provide support;
3. Hold that the findings of fact are insufficient to support the trial court’s finding of neglect;
4. Vacate the order terminating Mother’s parental rights; and 
5. Grant Mother such other and further relief as the Court deems just and proper.

This 12th day of November 2009.
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