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Questions Presented

I.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN CONCLUDING THAT MELISSA K.’S PARENTAL RIGHTS SHOULD BE TERMINATED WHEN NEGLECT WAS NOT SUPPORTED BY THE EVIDENCE BECAUSE MELISSA K.  CORRECTED THE CONDITIONS THAT LED TO THE REMOVAL OF THE JUVENILES, SUBSTANTIALLY COMPLIED WITH HER CASE PLAN, AND THERE WAS NO SHOWING THAT NEGLECT WOULD REOCCUR?
Assignment of Error Nos. 1, 2, 3, 4, 

R. pp. 149-164 

Vol. I, T. pp. 8-92, Vol. II, T. pp. 98-221, Vol. III. T. pp. 221-297
II. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN CONCLUDING THAT MELISSA K.’S PARENTAL RIGHTS SHOULD BE TERMINATED WHEN THERE IS NO EVIDENCE THAT THE CHILDREN ARE DEPENDENT BECAUSE MELISSA K IS INCAPABLE OF  PROVIDING THE PROPER CARE AND SUPERVISION OF THE CHILDREN, AND THERE IS A REASONABLE PROBABILITY THAT SUCH INCAPABILITY WILL CONTINUE FOR THE FORESEEABLE FUTURE?
Assignment of Error Nos. 1, 5

R. pp. 149-164 

Vol. I, T. pp. 8-92, Vol. II, T. pp. 98-221, Vol. III. T. pp. 221-297

III. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN CONCLUDING THAT IT WAS IN THE BEST INTEREST OF THE CHILDREN TO TERMINATE MELISSA K’S PARENTAL RIGHTS WHEN THE CHILDREN WERE NOT PLACED IN AN PRE-ADOPTIVE HOME AND THE TRIAL COURT ORDERED THAT SUPERVISED VISITS BETWEEN MELISSA  K. AND THE CHILDREN WOULD  CONTINUE?

Assignment of Error Nos. 1, 6, 7
R. pp. 149-164 

Vol. I, T. pp. 8-92, Vol. II, T. pp. 98-221, Vol. III. T. pp. 221-297

STATEMENT OF THE CASE

On June 18, 2007, Mecklenburg County Department of Social Services (“MCDSS”) filed a Juvenile Petition alleging that Z.A.D.K., and T.J.P.K. were neglected and dependent juveniles. On August 1, 2007, a Mediation was held, and an Agreement was entered on the Case Plan for the mother, Melissa K. (“Melissa”). (R. pp. 55-57, 58-60) On August 21, 2007, the Adjudication Hearing was held, and Z.A.D.K., and T.J.P.K. were adjudicated neglected and dependent juveniles as to the mother Melissa. The Adjudicatory and Dispositional Order was signed and filed on September 11, 2007. (R. pp. 51-54)

A Review Hearing was held on October 23, 2007. (MCDSS Supplemental Record on Appeal pp. 20-25)

A Review Hearing was held on February 18, 2008. The Review Hearing Order was filed on February 20, 2008. (MCDSS Supplemental Record on Appeal pp. 42-47)

A Permanency Planning Hearing was held on May 19, 2008. The Permanency Planning Hearing Order was signed on May 23, 2008. (MCDSS Supplemental Record on Appeal pp. 79-85)

A Subsequent Planning Hearing was held on September 25, 2008. The Subsequent Planning Hearing Order was signed and filed on October 3, 2008. (MCDSS Supplemental Record on Appeal pp. 105-111) 

MCDSS filed Two Petitions to Terminate Parental Rights (“TPR Petitions”) on November 25, 2008. (R. pp. 2-13, 16-30) The Summons in Proceeding for Termination of Parental Rights were served on Melissa on December 1, 2008. (R. p. 15, 32) 

A Second Subsequent Planning Hearing was held on February 24, 2009. The Second Subsequent Planning Hearing Order was filed on February 24, 2009. (MCDSS Supplemental Record on Appeal pp. 132-138)

The Termination of Parental Rights Hearing (“TPR Hearing”) commenced on February 24, 2009 before the Honorable Louis A. Trosch. (Vol. I pp. 5-93) The TRP Hearing continued on April 14, 2009. (Vol. II pp. 95-221) The TPR Hearing ended on May 19, 2009. (Vol. III pp. 223-298)

The Order Terminating Parental Rights was entered on May 19, 2009, signed and filed on July 9, 2009. (R. pp. 153-168) Melissa filed written Notice of Appeal on July 28, 2009. (R. p. 169-170) The Appellate Entries were signed, and the Transcript was ordered on August 4, 2009. (R. pp. 171, 172)

Janet K. Ledbetter was appointed Appellate Counsel to represent Melissa on August 26, 2009. (R. p. 1730

The Record on Appeal was filed on September 29, 2009, and was docketed on October 8, 2009.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The trial court’s termination of the Respondent-Appellant Mother’s parental rights is a final judgment which affects a substantial right; therefore, pursuant to Appellate Rule of Procedure 28(b)(4) TA \l "Appellate Rule of Procedure 28(b)(4)" \s "Appellate Rule of Procedure 28(b)(4)" \c 4 , jurisdiction to the North Carolina Court of Appeals is granted by N.C. Gen. Stat.§ 7A-27 (c) TA \l "N.C. Gen. Stat.§ 7A-27 (c)" \s "N.C. Gen. Stat.§ 7A-27 (c)" \c 2  & (d) TA \l "N.C. Gen. Stat.§ 7A-27 (c) & (d)" \s "N.C. Gen. Stat.§ 7A-27 (c) & (d)" \c 2  and N.C. Gen. Stat. § 7B-1001(6) TA \l "N.C. Gen. Stat. § 7B-1001" \s "N.C. Gen. Stat. § 7B-1001" \c 2 .
STATEMENT OF THE FACTS

On Thursday, May 17, 2007, John Banks threatened Melissa K.’s (“Melissa”) life. The day after, on May 18, 2007 Melissa took her children 
Zelda, 11 months old, and Tommy, 2 years old, to her parents’ home so they would be safe. Four days later, on May 21, 2007, Melissa took out a restraining order against John Banks.  The very next day, on May 22, 2007, John Banks violated the restraining order, broke into Melissa’s home, and almost killed her. John Banks choked Melissa, and had to be pulled off of her by two police officers. Zelda and Tommy were not present during the domestic violence incident. (R. p. 55, 82, 83, MCDSS Supplemental R. p. 15)

Three days later, on May 25, 2007, John Banks was arrested, and sent to jail on charges of violating the domestic violence protective order, and attempting to murder Melissa. (R. p. 55)

After the attack on Melissa, MCDSS held a Team Decision Meeting on June 15, 2007. The maternal grandparents told MCDSS that they were not able to continue to care for Zelda and Tommy. MCDSS filed a Juvenile Petition on June 18, 2007, and took non-secure custody of Zelda and Tommy. 

Melissa is a 26 year old who received a Certificate of Completion from Central Carrabus High School. (R. p. 73, MCDSS Supplemental ROA p. 31) Prior to MCDSS’s involvement, the maternal grandparents had been paying Melissa’s rent, utilities, phone, and other necessities for over 2 years, and helped her to care for Zelda and Tommy. (R. p. 78, MCDSS Supplemental R. p. 146)

After the attack, and before the Juvenile Petition was filed, Melissa began cooperating with MCDS immediately. 

On July 27, 2007, Zelda and Tommy were placed with Lottie Glover, the foster mother. (MCDSS Supplemental R. p. 15)

Melissa participated in a successful mediation that resulted in a Mediated Settlement Agreement on August 1, 2007. (R. pp. 55-57) During the mediation process, the Mother agreed to a case plan that contained several components. (R. pp. 58-60)

The Melissa Case Plan had 15 components that were outlined in the Mediation Agreement dated August 1, 2007. (R. pp. 58-60, 157-158)

The Adjudication and Disposition Hearing was held on August 21, 2007. The Court adjudicated Zelda and Tommy neglected and dependent juveniles. Melissa was ordered to submit to a Parental Capacity Evaluation. The Adjudication and Dispositional Order was filed on September 11, 2007. (R. pp. 51-54) 

A Review Hearing was held on October 23, 2007. (MCDSS Supplemental R. 20-25) The Court allowed Lottie Glover to let Melissa visit her home on Thanksgiving and Christmas, and she could supervise Melissa’s visits during or after the holidays. Melissa attended a birthday party for Tommy held at the day care. Melissa calls Lottie Glover’s home every day to say “goodnight” to Zelda and Tommy. The maternal grandparents have both day and overnight visits with Zelda and Tommy on a regular basis. (MCDSS Supplemental R. p. 25, 89, 90, 91,  98, 143)

The Psychological Evaluation and Parenting Capacity Report by Dr. Russell C. Hancock was completed on February 15, 2008. (R. pp. 69-92):

Lottie Glover told MCDSS that she loved Zelda and Tommy very much, but because of her age, she was not willing to adopt any children at this stage of her life. She is committed to Zelda and Tommy, and would provide for them until they are 18 if needed. (MCDSS Supplemental R. p.  98, 119, 146)

On September 25, 2008, a Permanency Planning Hearing was held. Melissa could continue to have supervised visits. MCDSS was ordered to file the TPR Petition within 60 days. (MCDSS Supplemental R. p. 108, 109, 110)

A Permanency Planning Hearing was held on February 24, 2009. The Court ordered that the concurrent goal of reunification be dropped, and efforts should be ceased. However, the Court ordered that Melissa could continue to have supervised visits. (MCDSS Supplemental R. p. 132-138) As of February 24, 2009, paternity of Zelda and Tommy had not been established. (MCDSS Supplemental R. p. 140)

TIMELINE OF MELISSA’S COMPLIANCE WITH HER CASE PLAN

May 29, 2007
Completed Domestic Violence assessment at Mecklenburg County Women’s Commission (R. pp. 65, 66, 148)

June 15, 2007

Submitted to McLeod Center assessment (R. p. 157)

July 5, 2007
Completed F.I.R.S.T assessment. Tested negative for drugs and alcohol (R. pp. 58, 157, MCDSS Supplemental R. p. 18)

July 17, 2007
Attended an individual session at Mecklenburg County Women’s Commission (MCDSS Supplemental R. p. 31)

July 31, 2007
Began Domestic Violence Group Sessions at Mecklenburg County Women’s Commission(R. p. 65, 66, 148, MCDSS Supplemental R. p. 31, 53)

August 16, 2007
Cooperated with law enforcement by attending criminal court for the domestic violence assault by John Banks (MCDSS Supplemental R. p. 6)

August 24, 2007
Evaluated by Dr. Scott Gleditch at CMC-Randolph Behavioral Health Center (R. p. 83, MCDSS Supplemental R. p. 31)

September 6, 2007
Began seeing Monica Wallace at Behavioral Health   Center for psychotherapy sessions (MCDSS Supplemental R. p. 54, 123)

September 20, 2007
Submitted to drug test at McLeod Center which was negative MCDSS Supplemental R. p. 53) 

October 16, 2007
Cooperated with law enforcement by attending criminal court for the domestic violence assault by John Banks (MCDSS Supplemental R. p. 56)

October 19, 2007
Attended psychotherapy sessions Monica Wallace at Behavioral Health   Center (MCDSS Supplemental R. p. 61)

October 23, 2007
Completed 12-week Domestic Violence Counseling group at Mecklenburg County Women’s Commission .(R. p. 65, 66, 148, MCDSS Supplemental R. p. 31, 117)

October 25, 2007
Began Nurturing Program Parenting Classes (R. p. 62)

October 29, 2007
Began Parenting Capacity Evaluation with Dr. Russell Hancock (R. p. 69, MCDSS Supplemental R. p. 54)

November 7, 2007
Took the Minnesota Multiphasic Personality Inventory as part of the Parenting Capacity Evaluation with Dr. Russell Hancock (R. p. 69)

December 6, 2007
Took the Personality Assessment Inventory as part of the Parenting Capacity Evaluation with Dr. Russell Hancock (R. p. 69)

December 10, 2007
Took the Gates-MacGinitie Reading Test, Beck Anxiety Inventory, and Beck Depression Inventory as part of the Parenting Capacity Evaluation with Dr. Russell Hancock (R. p. 69)

December 20, 2007
Took the Wechsler Abbreviated Scale of Intelligence (WASI) as part of the Parenting Capacity Evaluation with Dr. Russell Hancock (R. p. 69)

December 27, 2007
Began 8-week Nurturing Program Parenting classes with the Family Center

January 2, 2008
Participated in an interview along with her parents as part of the Parenting Capacity Evaluation with Dr. Russell Hancock (R. p. 78)

January 9, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health   Center (MCDSS Supplemental R. p. 123)

January 15, 2008
Received Certificate of Completion for the 8-week Nurturing Program Parenting classes with the Family Center (R. p. 147)

January 15, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

January 21, 2008
Participated in Behavioral Observation with Zelda and Tommy as part of the Parenting Capacity Evaluation with Dr. Russell Hancock (R. p. 80, MCDSS Supplemental R. p. 62)

February 5, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

February 7, 2008
Attended the In-Home parenting observation portion of the Nurturing Program Parenting classes with the children at the Family Center (R. p. 109)

February 14, 2008
Attended the In-Home parenting observation portion of the Nurturing Program Parenting classes with the children at the Family Center (R. p. 110)

February 15, 2008
Present in Court for a Review Hearing (MCDSS Supplemental R. p. 95)

February 15, 2008
Parenting Capacity Evaluation with Dr. Russell Hancock Report completed. (R. p. 69-92, MCDSS Supplemental R. p. 118)

February 19, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

February 25, 2008
Cooperated with law enforcement by attending criminal court for the domestic violence assault by John Banks (MCDSS Supplemental R. p. 96)

March 4, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

March 18, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

April 4, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

April 17, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

April 18, 2008
Met with Lisa Nesbit at Mecklenburg County Women’s Commission to develop activities to work on in therapy (MCDSS Supplemental R. p. 91)

April 22, 2008
Cooperated with law enforcement by attending Court for the Domestic Violence Case against John Banks (R. p. 97, 116)

April 24, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

May 6, 2008
Submitted to drug test at McLeod Center which was negative MCDSS Supplemental R. p. 116)

May 19, 2008
Present in Court for Permanency Planning Hearing (MCDSS Supplemental R. p. 79)

May 21, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

June 8, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

June 17, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

June 26, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

August 25, 2008
Present in Court for Subsequent Permanency Planning Review Hearing (MCDSS Supplemental R. p. 104)

August 27, 2008
Attended psychotherapy sessions Monica Wallace at Behavioral Health Center (MCDSS Supplemental R. p. 123)

September 11, 2008
Submitted to drug test at McLeod Center which was negative (MCDSS Supplemental R. p. 116)

September 18, 2008
Submitted to drug test at McLeod Center which was negative (MCDSS Supplemental R. p. 121)

September 25, 2008
Present in Court for Subsequent Permanency Planning Review Hearing (MCDSS Supplemental R. p. 105)

December 1, 2008
Present in Court for TPR Pre-Hearing (MCDSS Supplemental R. p. 149)

February 24, 2009
Present in Court for Subsequent Permanency Planning Review Hearing  and start of the TPR Hearing (T. Vol. I p. 3, MCDSS Supplemental R. p. 105)

April 14, 2009
Present in Court of TPR Hearing (T. Vol. II p. 95)

May 19, 2009
Present in Court of TPR Hearing (T. Vol. III p. 226)


This Chronology does not include the 79 weekly visits that Melissa had with Zelda and Tommy on Mondays between July 16, 2007 and February 29, 2009. (R. p. 93-146) It also does not include all of the 15 sessions that Melissa attended for the Psychological/Parenting Capacity Evaluation with Dr. Russell Hancock. (T. Vol. I p. 81, 82) 
The Order Terminating Parental Rights was entered on May 19, 2009, signed and filed on July 9, 2009. Melissa filed written Notice of Appeal on July 28, 2009. (R. p. 169-170)
Respondent-Appellant Mother Melissa assigned error to TPR Order Findings of Fact Nos. 11, 13, 22, 23, 24, 25, 26, 31, 32, 33, 34, 35, 36, 39, 41, 42, 43, 44, 45, 46, 49, 50, 41, 52, 53, 56, 57, 58, 60, 61, 62, 70, and 71 on the grounds that they are not supported by clear and convincing evidence. (R. pp. 153-168)
Respondent-Appellant Mother Melissa also assigned error to Conclusions of Law Nos. 10, 11, 12, 13, 14, and 15. (R. pp. 153-168)
ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN CONCLUDING THAT MELISSA K.’S PARENTAL RIGHTS SHOULD BE TERMINATED WHEN NEGLECT WAS NOT SUPPORTED BY THE EVIDENCE BECAUSE MELISSA K.  CORRECTED THE CONDITIONS THAT LED TO THE REMOVAL OF THE JUVENILES, SUBSTANTIALLY COMPLIED WITH HER CASE PLAN, AND THERE WAS NO SHOWING THAT NEGLECT WOULD REOCCUR?
Amended Assignment of Error Nos. 1, 2, 3, 4, 

R. pp. 149-164 

Vol. I, T. pp. 8-92, Vol. II, T. pp. 98-221, Vol. III. T. pp. 221-297
STANDARD OF REVIEW
The standard for review of an order terminating parental rights is (1) whether the findings of fact are supported by “clear and convincing evidence,” and (2) whether the legal conclusions are supported by the findings of fact.'” In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002) The "clear and convincing" standard "'is greater than the preponderance of the evidence standard required in most civil cases.'" In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) (citation omitted). Clear and convincing evidence is evidence which should '''fully convince.'''' Id. 


A trial court may terminate parental rights upon a finding that the “parent has neglected the juvenile. The juvenile shall be deemed to be neglected if the court finds the juvenile to be a neglected juvenile within the meaning of G.S. 7B-101 TA \l "G.S. 7B-101" \s "G.S. 7B-101" \c 2 .” N.C. Gen. Stat. § 7B-1111 (a) (1) (2007). TA \l "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \s "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \c 2  

To establish neglect as a ground for termination of parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)(1) (2007), the petitioner must present clear, cogent, and convincing evidence that (1) the child is neglected as described in N.C. Gen. Stat. § 7B-101(15), and (2) the child “has sustained some physical, mental, or emotional impairment, or there is substantial risk of such impairment as a consequence of the neglect.” In re Beasley, 147 N.C. App. 399, 403, 555 S.E.2d 643, 646 (2001), In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000) (quoting In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-02 (1993) 


In determining neglect, the court must consider “the fitness of the parent to care for the child at the time of the termination proceeding.” In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984) (emphasis in original). Although evidence of a prior adjudication of neglect is admissible, “the trial court must also consider any evidence of changed conditions in light of the evidence of prior neglect and the probability of a repetition of neglect.” Id.

Relevant to the determination of probability of repetition of neglect is whether the parent has “made any meaningful progress in eliminating the conditions that led to the removal of the children.” In re Leftwich, 135 N.C. App. 67, 72, 518 S.E.2d 799, 803 (1999). 
   
In In re C.W., J.W., 182 N.C. App. 214, 641 S.E.2d 725 (2007), the North Carolina Court of Appeals reversed a termination of parental rights order because DSS failed to present clear, cogent, and convincing evidence of any statutory ground alleged in its petition for termination of respondent's parental rights, and significant portions of these findings of fact are wholly unsupported by the evidence presented during the termination proceeding.

This case does not involve the usual circumstances where a termination of parental rights is warranted under the ground of neglect pursuant to N. C. Gen. Stat. §7B-1111(a)(1). This is a case where Melissa clearly corrected the conditions of the domestic violence that led to the removal of Zelda and Tommy, and placed in foster care. Melissa has made reasonable progress, and substantially completed 13 out of the 15 components of her Case Plan. (R. pp. 42, 58, 65, 66, 69-92, 123, 93-146, 143, 147, 148, 157, MCDSS Supplemental R. pp. 25, 31, 42-47)


Even the Mecklenburg County trial judge agreed that Melissa had made reasonable progress when he made TPR Order Conclusion of Law No. 8 that MCDSS did not meet their burden under N. C. Gen. Stat. §7B-1111(a)(2) that Melissa willfully failed to correct the conditions that led to the removal of Zelda and Tommy. (R. p. 166)


This is not the customary termination of parental rights case based on neglect where the respondent mother or father do not comply with the requirements of the case plan or court ordered checklist of things that must be accomplished to be reunified with her children. Melissa began cooperating with MCDSS immediately. She completed 13 out of the 15 components of her case plan.

MCDSS got involved with this family because Melissa was attacked and almost killed by John Banks. (MCDSS Supplemental R. p. 15)

At the time of the TPR Hearings which concluded on May 19, 2009, there had not been any reports of any more domestic violence in Melissa’s life. (T. Vol. II p. 150) Melissa testified that she learned a lot from her sessions at the Women’s Commission. (T. Vol. II p. 196-201, 246)


The TPR Order contains Findings of Fact Nos. 21, 22, 23, 24, 25, 26 are all based on MCDSS’ Exhibit 7, and Lisa Nesbit of the Mecklenburg County Women’s Commission testimony at the TPR Hearing pertaining to Melissa’s domestic violence issues are contradictory, inconsistent and not supported by clear and convincing evidence to support a ground of neglect pursuant to N.C. Gen. Stat. §7B-1111(a)(1).  (R. pp. 66-67, T. Vol. I, pp. 22-31) MCDSS’ Exhibit 7 is Lisa Nesbit’s letter dated February 2009, discusses the individual session that Lisa Nesbit had with Melissa on November 30, 2007.
This is also not clear and convincing evidence at the time of the TPR Hearing that Melissa “was not applying her knowledge of domestic violence issues,” as stated in TPR Finding of Fact No. 23. 

 
Lisa Nesbit also wrote in her letter dated February 20, 2009, on May 5, 2008, Lisa Nesbit spoke with Jackie Waters, MCDSS social worker, and “stated no further domestic violence education appears to be needed and Ms. K. was referred to Behavioral Health Center. (R. pp. 66-67, 159) Lisa Nesbit did not have any contact with Melissa after April 18, 2008, and did not have current knowledge of Melissa’s situation and circumstances at the time of the TPR Hearing.


TPR Order Finding of Fact No. 25 is not supported by any clear and convincing evidence that “That in the last 4 weeks there were no new reports of domestic violence involving Melissa. Upon completion of domestic violence counseling, the respondent mother did not and was not applying the domestic violence skills to her relationships.”
Melissa testified that she had not had any continuing contact with John Banks. She turned her phone off so he could not call her, and went to every court date to make sure that he got convicted, and wrote a two-page letter to the judge about the fear that he put her through. (T. Vol. II p. 215, 216)



Although Melissa had some brief relationships with several boyfriends, there were no further domestic violence incidents between June 17, 2007 and November 25, 2008, when the TPR Petition was filed. Nor were there any reported domestic violence incidents that had occurred prior to May 19, 2009, when the TPR Hearing concluded. (MCDSS Supplemental R. p. 119, T. Vol. II p. 150)



The North Carolina Court of Appeals has held that verbatim recitations of a letter introduced into evidence at the TPR Hearing do not constitute findings by the trial judge, because they do not reflect a conscious choice between the conflicting versions of the incident in question which emerged from all the evidence presented. Therefore, TPR Findings of Fact Nos. 21, 22, 23, 24, 25, 26 are not true findings of fact for purposes of N.C. Gen. Stat. §7B-1109(e) or N.C. Gen. Stat. §1A-1, Rule 52 to support TPR Order Conclusions of Nos. 11 and 12 that the ground exists to terminate Melissa’s parental right based on neglect pursuant to N.C. Gen. Stat. §7B-1111(a)(1). In re O.W., 164 N.C. App. 699, 702, 596 S.E.2d 851, 853 (2004) (“trial court must, through ‘processes of logical reasoning,’ based on the evidentiary facts before it, ‘find the ultimate facts essential to support the conclusions of law’”) (quoting In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003)). See also In re Green, 67 N.C. App. 501, 505, 313 S.E.2d 193 (1984) 



 There were no alcohol or other substance abuse issues throughout this case. Melissa has remained substance abuse free. (T. Vol. II p. 150) Melissa had negative drug screen tests throughout this case, starting with her getting an assessment at the McLeod Center on June 15, 2007, and completing a F.I.R.S.T. Assessment on July 5, 2007. (R. p. 157, MCDSS Supplemental R. p. 119, T. Vol. II p. 150, 168)


Melissa was randomly tested on September 20, 2007 and May 6, 2008 with negative results. (MCDSS Supplemental R. p. 116, T. Vol. II p. 150, 168) TPR 


TPR Order Finding of Fact No. 26 “That there is no doubt that Ms. K. was a victim of domestic violence. However, the Court cannot make findings that she did not have the ability remove herself from the situation.” This finding of fact is confusing, and totally unsupported by the evidence. Melissa had no further contact with John Banks after the violent attack on her, nor had she been in a relationship with anyone else where domestic violence occurred up to the date of the last TPR Hearing on May 19, 2009. (T. Vol. II p. 150)



TPR Order Findings of Facts Nos. 27, 28, 29, 30, 31, 32, 33 pertain to Melissa’s individual psychotherapy sessions with Monica Wallace at the Behavioral Health Centers. (R. p. 159-160) Melissa had about 20 sessions with Monica Wallace between September 6, 2007, and September 4, 2008. Melissa was able to demonstrate understanding of the domestic violence cycle, and she did make progress. (T. Vol. I pp. 32-43) 


There is no clear and convincing evidence based on Monica Wallace’s testimony at the TPR Hearing to support the negative statements in TPR Finding of Fact Nos. 31, 32, and 33. 
Melissa attended over 20 sessions for an entire year from September 6, 2007, to September 4, 2008. Melissa resumed therapy on May 7, 2009, and had scheduled appointments for June 17, and June 25, 2009. Monica Wallace testified that she noticed personal growth by Melissa in terms of her taking responsibility for her actions. There still some more work to be done in terms of her self-esteem. (T. Vol. I p. 39)


TPR Order Findings of Facts Nos. 34 is unsupported by clear and convincing evidence that Melissa “is unable to provide appropriate care for the juveniles” Her difficulty in dealing with Tommy’s aggressive behavior during his “terrible twos” child development stage is not evidence that Melissa is no able to provide appropriate care when Tommy and Zoe outgrow the “terrible twos” stage. Melissa just needs more time for this developmental stage to pass. 


TPR Order Findings of Facts Nos. 35, 36, 37, 38, 39, are verbatim recitations from the letter dated February 26, 2008, by Chimere Neal, Family Educator, at The Family Center.  Chimere Neal only saw Melissa on two occasions when she observed Melissa in two in-home parenting education sessions on February 7, and 14, 2008. (R. p. 147, T. Vol. I. pp. 7,  8, 12) This evidence was a full year before the first session of the TPR Hearing held on February 24, 2009. This is not clear and convincing evidence that at the time of the TPR Hearing, as stated in TPR Order Finding of Fact No. 39 that “Although Ms. K. completed the parenting education program on February 14, 2008, she was not able to implement the skills covered in the parenting program” which can support the ground of neglect pursuant to N.C. Gen. Stat. §7B-1111(a)(1). (T. Vol. II. p. 181-191, 193-194)


As stated above, TPR Findings of Fact Nos. 35, 36, 37, 38, 39 are also not true findings of fact for purposes of N.C. Gen. Stat. §7B-1109(e) or N.C. Gen. Stat. §1A-1, Rule 52 to support TPR Order Conclusions of Nos. 11 and 12 that the ground exists to terminate Melissa’s parental right based on neglect pursuant to N.C. Gen. Stat. §7B-1111(a)(1). In re O.W., 164 N.C. App. 699, 702, 596 S.E.2d 851, 853 (2004), In re Green, 67 N.C. App. 501, 505, 313 S.E.2d 193 (1984) 


The North Carolina Court of Appeals reversed a termination of parental rights order in In re T.P. M.P., K.P., ___N.C. App. ___, 678 S.E.2d 781(2009) because the trial court’s failure to comply with the mandate in N.C. Gen. Stat. §1A-1, Rule 52 to make special, ultimate findings of fact to support the conclusions of law. Accordingly, this matter must be reversed for lack of proper findings of fact. 

TPR Findings of Facts Nos. 40, 41, 42, 43, 44, 45, 46 are all related to Melissa’ visits with Tommy and Zelda. 


Melissa demonstrated her love and devotion to the children by visiting them 79 out of 81 times every week from July 15, 2007 until February 26, 2009. (R. pp. 93-146) She only missed two visits during the 20 months before the TPR Hearing started on February 24, 2009. (T. Vol. II p. 102, 113)


Tina Nichols was the MCDSS social worker assistant who supervised the visits between Melissa and Zelda and Tommy. (T. Vol. II p. 101-131) Tina Nichols notes of the visitations were introduced into evidence as MCDSS Exhibit 9. (R. p. 93-146, (T. Vol. II p. 101)


Tommy was 2 years old, and Zelda was 11 months when the visits began in July 2007. As the visits continued, both children exhibited the classic symptoms of the “terrible twos” stage of child development. Tommy would display aggressive behaviors like having tantrums, hitting, biting, throwing toys and blocks at his sister and Melissa. (R. p. 94,  95, 98, 99, 100, 102, 109, 110, 112, 113, 120, T. Vol. II p. 145)Tommy also acted this way at the daycare. (R. p. 98, 113, 117, 119, MCDSS Supplemental R. p. 41, T. Vol. II p. 145)

In January 2008, Zelda, now two years old, started having tantrums, screaming, hitting, spiting, and biting consistent with the “terrible twos” stage of child development. (R. p. 107. 109, 120)


The Court recognized the importance of continuing the visits between Melissa and Zelda and Tommy in an unprecedented manner. Even after the permanent goal changed from reunification to TPT/Adoption, the Court ordered that the supervised visits continue. (MCDSS Supplemental R. p. 132-138) Even after the Court terminated Melissa parental rights to Zelda and Tommy, the Court made Conclusion of Law No. 16 in the TPR Order “That the supervised visits between the respondent mother and the juveniles shall continue.” (R. p. 167)



Zelda and Tommy were placed with Lottie Glover, the foster mother, on July 27, 2007. (MCDSS Supplemental R. p. 15) Lottie Glover was an exceptional foster mother because with the Court’s approval, she allowed Melissa and the maternal grandparents to have unprecedented access to Zelda and Tommy on a daily and regular basis. Lottie Glover allowed Melissa to call Zelda and Tommy every day to say goodnight and tell them that she loved them. Lottie Glover allowed the maternal grandparents to have overnight and weekend visits with Zelda and Tommy on a regular basis. Lottie Glover supervised visits in her home between Melissa and Zelda and Tommy on Saturdays and holidays, including Thanksgiving and Christmas. (MCDSS Supplemental R. p. 25)


Lottie Glover told MCDSS that she loved Zelda and Tommy, but she was not willing to adopt them at this stage of her life. She was willing to keep them as a foster parent until they became 18 years old, but she would not be considered as an adoptive placement. (R. p. 117, MCDSS Supplemental R. p. 98, 119, 146)

TPR Order Findings of Facts Nos. 47, 48, and 49 are verbatim recitations from the Psychological Parenting Capacity Evaluation that Melissa participated in with Dr. Russell Hancock. (R. pp. 69-92)
TPR Order Finding of Fact No. 48, and 49, are verbatim recitations from Dr. Russell Hancock’s report. (R. pp. 69-92) 48, 49, and 50 are also not true ultimate findings of fact for purposes of N.C. Gen. Stat. §7B-1109(e) or N.C. Gen. Stat. §1A-1, Rule 52 to support TPR Order Conclusions of Nos. 11 and 12 that the ground exists to terminate Melissa’s parental right based on neglect pursuant to N.C. Gen. Stat. §7B-1111(a)(1).



Melissa should be commended for her phenomenal accomplishment in substantially completing most of the elements of her Case Plan. Given the magnitude of the requirements of Melissa’s Case Plan, and the time required to make all of the appointments to complete 13 out of 15 components, to attend 79 out of 81 weekly visits, and all of the court dates at set forth in the Chronology above, MCDSS had unrealistic and unreasonable expectations that she would also be able to work during the same time. Melissa hardly had time to look for a job, much less work at a job between July 2007 and February 2009, because of the pressure of trying to do all of the requirements of her Case Plan. Without a job, Melissa did not have financial resources to maintain housing on her own. This is a “catch twenty two” situation, because Melissa would not have been able to complete so many component of her Case Plan had she been working. Melissa should be applauded for no giving up because of Case Plan fatigue, especially when the support system from her parents was abruptly taken away.


Melissa just needs more time to focus on the remaining components of her Case Plan to keep the job that she had a Dollar Tree, and to locate suitable housing. Her failure to complete every component of the exhausting Case Plan is not neglect.


The Supreme Court of North Carolina in In re Stumbo, 357 N.C. 279, 582 S.E. 2d 255 (2003) stated that: “Our review of the numerous cases where “neglect” or a “neglected juvenile” has been found shows that the conduct at issue constituted either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile.”


When the child is absent from the home, “the decision of the trial court must of necessity be predictive in nature, as the trial court must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.” In re McLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127 (1999).

Since Zelda and Tommy had been out of Melissa’s care since June 17, 2007, the relevant inquiry concerns any change of circumstances that may have occurred. 

The reason that Zelda and Tommy were removed from Melissa was based on the domestic violence incident when John Banks almost killed her. Zelda and Tommy did not witness this incident because they were not present. Melissa had taken them to her parents home to keep them out of harms way. When her parents decided that they were no longer able to be a placement for Zelda and Tommy, MCDSS took non-secure custody. (R. p. 55, 82, 83, MCDSS Supplemental R. p. 15)

Melissa circumstances have changed for the better since Zelda and Tommy were removed, given the fact that her parental support systems that had been in place for two years was abruptly cut off. (R. p. 78, T. Vol. I p. 49, 50)  She cooperated with law enforcement to make sure that John Banks was convicted of assaulting her. She has completed 13 out of the 15 components of her Case Plan. 


The steps Melissa has taken toward resolving the issues in her life that make the likelihood of the repetition of neglect slight. Melissa just needs more time to complete the remaining two components of her Case Plan to achieve stable employment and housing. 


TPR Order Findings of Fact Nos. 60, 61, and 62 are not supported by clear and convincing evidence to support TPR Order Conclusion of Law Nos. 10 and 11 that grounds exist to terminate Melissa’ parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)(1) (2007). TA \l "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \s "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \c 2 

In the present matter, MCDSS did not present any evidence, and the trial court findings of fact concerning whether there is a high likelihood of a repetition of neglect are not supported by clear, cogent and convincing evidence to support the termination ground of neglect based on the high likelihood of a repetition of neglect pursuant to N.C. Gen. Stat. § 7B-1111(a)(1) (2007). TA \l "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \s "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \c 2 

In the present matter, the trial court failed to assess whether there is a substantial risk of future neglect of the children based on the historical facts of the case, and failed to make any findings of fact pertaining to whether which things would put Zelda and Tommy at risk if they were returned to their mother.

This is not clear and convincing evidence that there is the high likelihood of a repetition of neglect. Therefore, there is no clear, cogent and convincing evidence that there is the high likelihood of a repetition of neglect pursuant to N.C. Gen. Stat. § 7B-1111(a)(1) (2007), as stated in TPR Order Conclusion of Law No. 12
In addition, the trial court failed to make any findings of fact that Zelda and Tommy, had sustained some physical, mental, or emotional impairment, or there is substantial risk of such impairment as a consequence of the neglect as required by In re Beasley, 147 N.C. App. 399, 403, 555 S.E.2d 643, 646 (2001), In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-02 (1993) 


There was no testimony presented at the TPR Hearing that Zelda and Tommy in the matter at hand had had sustained some physical, mental, or emotional impairment, or there is substantial risk of such impairment as a consequence of the neglect.
The North Carolina Court of Appeals dismissed Juvenile Petitions alleging neglect in In re E.P., 183 N.C. App. 301, 645 S.E. 2d 772, affirmed 362 N.C. 82, 653 S.E.2d 143 (2007) because DSS failed to present clear and convincing evidence that the parents' problems created a substantial risk of harm to the children since there was no evidence that actual harm to the children had occurred, or that the parents' substance abuse issues created a substantial risk of harm to the children. 

In the case sub judice, since there was no evidence presented at the TPR Hearing that Zelda and Tommy were harmed or suffered any mental, emotional, or physical impairment as a result of anything that Melissa has done or not done, this matter must be reversed and the TPR Order must be vacated. 
II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN CONCLUDING THAT MELISSA K.’S PARENTAL RIGHTS SHOULD BE TERMINATED WHEN THERE IS NO EVIDENCE THAT THE CHILDREN ARE DEPENDENT BECAUSE MELISSA K IS INCAPABLE OF  PROVIDING THE PROPER CARE AND SUPERVISION OF THE CHILDREN DUE TO HER IMMATURITY AND INABILITY TO CONTROL THE CHILDREN’S BEHAVIOR, SINCE THERE IS NO EVIDENCE THAT THERE IS A REASONABLE PROBABILITY THAT SUCH INCAPABILITY WILL CONTINUE FOR THE FORESEEABLE FUTURE.
Amended Assignment of Error Nos. 1, 5

R. pp. 149-164 

Vol. I, T. pp. 8-92, Vol. II, T. pp. 98-221, Vol. III. T. pp. 221-297

STANDARD OF REVIEW

A proper review of a trial court's adjudication of dependency entails a determination of “whether the findings of fact are supported by clear and convincing evidence,” and “whether the legal conclusions are supported by the findings of fact.” In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000) “The “clear and convincing” standard “is greater than the preponderance of the evidence standard required in most civil cases.” In re J.A.G., 172 N.C. App. 708, 712, 617 S.E.2d 325, 329 (2005) (quoting In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001)). 
N.C. Gen. Stat. § 7B-1111(a)(6) provides that a trial court may terminate parental rights upon a finding:    “that the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101(9), and that there is a reasonable probability that such incapability will continue for the foreseeable future. Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.”
A dependent juvenile is defined in N.C. Gen. Stat. § 7B-101(9) as:   “A juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile's care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.  N.C. Gen. Stat. § 7B-101(9)(2007). “In determining whether a juvenile is dependent, “the trial court must address both (1) the parent's ability to provide care or supervision, and (2) the availability to the parent of alternative child care arrangements.” In re B.M., 183 N.C. App. 84, 90, 643 S.E.2d 644, 648 (2007) (quoting In re P.M., 169 N.C. App. 423, 427, 610 S.E.2d 403, 406 (2005). “Findings of fact addressing both prongs must be made before a juvenile may be adjudicated as dependent, and the court's failure to make these findings will result in reversal of the court.”  In re K.D., 178 N.C. App. 322, 329, 631 S.E.2d 150, 155 (2006)).

In the case sub judice, MCDSS and the trial court focused on Melissa’s immaturity and inability to control the aggressive behavior of Tommy who was two years old, and three years old, and Zelda together, who was 11 months, and two years old during the relevant time period between the filing of the Juvenile Petitions on June 18, 2007, and the filing of the TPR Petitions on November 25, 2008, as the basis for her incapability. Tommy was exhibiting aggressive behavior of hitting, biting, tantrums, and acting out which is the type of temporary behavior attributed to the “terrible twos” stage of child development. Tommy was exhibiting aggressive behavior not only with Melissa, but also at the daycare, where the daycare provider did not trust Tommy around other children because of his aggressive behavior toward the other children. Zelda started exhibiting similar aggressive behavior when she turned two years old. (R. pp. 93-146, MCDSS Supplemental R. pp. 16, 29, 41)

It is common knowledge that the “terrible twos’ is a normal part of child development when toddlers between the ages of 1 and a half to past three years old is characterized by a child expressing his emotions when the child gets frustrated resorts to hitting, biting, and temper tantrums. These behaviors will pass as the child gains language and emotions skills to modify this behavior.

The Psychological Evaluation and Parenting Capacity Report by Dr. Russell C. Hancock indicates that (R. pp. 69-92):

“There is little evidence the Ms. K. does not have the cognitive ability to take care of her children. She was given an intelligence test. Her results do not indicate cognitive limitations that would preclude her from parenting her children.”


There is no clear and convincing evidence based on Dr. Hancock’s testimony at the TPR Hearing to support the statement in TPR Order Finding of Fact No. 50 that “Dr. Hancock could not definitively determine is this inability to accept was due to personality traits, other brain function(s), or a combination of the two.” (T. Vol. I. pp. 43-91)


TPR Order Finding of Fact No. 50 comes from the Mecklenburg County trial judge’s statement that “I don’t know how to narrow it down. I don’t know if it’s a personality disorder, if it’s cognitive functioning, if it’s a personality trait, or some other systemic brain functioning, or a combination ... and what I’ll find it’s a combination of all those things that has continued to put Ms. K in a position where she attends therapy, she attends services.” (T. Vol. III. pp. 292, lines 1-7)

Dr. Russell Hancock testified at the TPR Hearing that he did not find any cognitive limitations with Melissa that would inhibit her ability to participate in certain service programs, like the Women’s Commission, therapy, vocational rehabilitation, or to parent Zelda and Tommy. (T. Vol. I p. 43, 54, 72, 73)

 In his opinion, there is no evidence that Melissa should have any difficulty to obtain and maintain housing, get a job, and be able to take the children to various appointments. (T. Vol. I p. 53, 54) Dr. Russell Hancock had not had any contact with Melissa since March 2008. (T. Vol. I p. 67)

Melissa does not have any of the statutory definitions of incapability such as substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile. (T. Vol. I p. 53, 54, 82) She does not have acute psychiatric problems which prevent her from providing supervision or significant mental disability impairing her ability to make unsupervised day- to-day parenting decisions.

Melissa certainly does not have the type of incapability where there is a reasonable probability that such incapability will continue for the foreseeable future that will prevent her from providing proper care and supervision for Zelda and Tommy.  

Melissa just needs more time to mature, and obtain stable employment and housing. She has already demonstrated maturity and responsibility in completing 13 out of the 15 components of her Case Plan before the TPR Petition was filed after Zelda and Tommy had been in MCDSS custody for 17 months.

Tommy and Zelda are also going to grow out of the “terrible twos” stage. Melissa just needs more time to accomplish the remaining two components of her Case Plan to secure stable housing and employment. 

In the case sub judice, the trial court made no findings of fact which are supported by clear and convincing evidence that support the TPR Order  Conclusion of Law Nos. 10 and 13 that Melissa is incapable of providing the proper care for Zelda and Tommy.

Based on the foregoing, following the North Carolina Court of Appeals’ rulings in In re B.M., 183 N.C. App. 84, 90, 643 S.E.2d 644, 648 (2007), In re K.D., 178 N.C. App. 322, 329, 631 S.E.2d 150, 155 (2006), and In re P.M., 169 N.C. App. 423, 427, 610 S.E.2d 403, 406 (2005), the trial court's findings of fact are insufficient to support its Conclusion of Law Nos. 10, and 13, and the ground for termination of Melissa parental rights pursuant to N.C.G.S.§7B-1111(a)(6) must be reversed. 
III. THE TRIAL COURT COMMIT REVERSIBLE ERROR IN CONCLUDING THAT IT WAS IN THE BEST INTEREST OF THE CHILDREN TO TERMINATE MELISSA K’S PARENTAL RIGHTS WHEN THE CHILDREN WERE NOT PLACED IN AN PRE-ADOPTIVE HOME, AND THE TRIAL COURT ORDERED THAT SUPERVISED VISITS BETWEEN MELISSA  K. AND THE CHILDREN WOULD  CONTINUE.

Amended Assignment of Error Nos. 1, 6, 7
R. pp. 149-164 

Vol. I, T. pp. 8-92, Vol. II, T. pp. 98-221, Vol. III. T. pp. 221-297

STANDARD FOR REVIEW
After an adjudication that one or more grounds for terminating a parent's rights exist, the court shall determine whether terminating the parent's rights is in the juvenile's best interest. In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). 

The standard of review of the trial court's decision to terminate a parent's rights is abuse of discretion. In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406-07 (2003). In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001). An abuse of discretion occurs where the trial court's decision “is so arbitrary that it could not have been the result of a reasoned decision.” In re J.B., 172 N.C. App. 747, 749, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2006).

The Juvenile Code sets out several factors for the trial court to consider when determining whether termination of parental rights is in the best interest of the child in N.C. Gen. Stat. § 7B-1110(a)(1)-(6) (2007): 
(a)     In making this determination, the court shall consider the following:

            (1)    The age of the juvenile.

        

            (2)    The likelihood of adoption of the juvenile.

        

            (3)    Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.

        

            (4)    The bond between the juvenile and the parent.

        

            (5)    The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.

        

            (6)    Any relevant consideration.


In the matter at hand, the Court acknowledged the strong bond that Melissa has with Zelda and Tommy, stating in his ruling that he wished the Melissa could continue to have some involvement in Zelda and Tommy’s life.  (T. Vol. III p. 295) 

The Court also recognized the importance of continuing the visits between Melissa and Zelda and Tommy in an unprecedented manner. Even after the Court terminated Melissa parental rights to Zelda and Tommy, the Court made Conclusion of Law No. 16 in the TPR Order “That the supervised visits between the respondent mother and the juveniles shall continue.” (R. p. 167, T. Vol. III p. 297)

N.C. Gen. Stat. § 7B-1110(a)(2007) requires the Court to make findings of fact about:           

 (2)    The likelihood of adoption of the juvenile.

        

            (3)    Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.

        

            (5)    The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.

        

In the case sub judice, it is not in Zelda’s and Tommy’s best interests to terminate Melissa’s parental rights because they are not currently in a pre-adoptive home with Lottie Glover. Even though the social worker has no concerns about the juveniles’ adoptability as stated in TPR Order Finding of Fact No. 66, this is just speculation since they have not identified anyone yet who is willing to adopt Zelda and Tommy, which means that the Mecklenburg County trial court cannot make a finding of fact about the likelihood of adoption of Zelda and Tommy to met the requirement of N.C. Gen. Stat. §7B-1110(a)(2). 

Moreover, the Mecklenburg County trial court cannot comply with N.C. Gen. Stat. §7B-1110(a)(5), because it is impossible to make a finding of fact about “the quality of the relationship between the juvenile and the proposed adoptive parent,” because the children are not in a home with the proposed adoptive parent yet. 
The Mecklenburg County trial court also can not meet the requirements of N.C. Gen. Stat. §7B-1110(a)(3) because the termination of Melissa’s parental rights will not aid in the accomplishment of the permanent plan for Zelda and Tommy, since  it will take a considerable amount of time for them to bond with unknown persons who may be willing to adopt them in the future. 

Zelda and Tommy now have a strong bond with Lottie Glover, Melissa, and their maternal grandparents. This relationship is flourishing because of the openness of Lottie Glover to allow Melissa and the maternal grandparents to have a extensive contact with Zelda and Tommy, through visits on holidays, and nightly phone calls from Melissa to say “goodnight to the children. “ It is not in the best interests of Zelda and Tommy to have this bond abruptly severed based on speculation and assumption that they will be adopted in the near future. 

The North Carolina Court of Appeals set aside the dispositional part of a termination of parental rights order in In re M.C., A.W., A.W, M.C., G.W. (COA07-746, unpublished, 6 November 2007), because the trial court failed to fully comply with N.C. Gen. Stat. §7B-1110(a).

Therefore, since the Mecklenburg County trial court in this case cannot fully comply with the mandates of with N.C. Gen. Stat. § 7B- 1110(a)(2), (3), and (5). Respondent-Appellant Mother, Melissa respectfully requests this Honorable Court to set aside the dispositional part of the order.
CONCLUSION

Based on the foregoing, Respondent-Appellant Mother, Melissa K,  hereby respectfully requests the Court of Appeals to reverse and vacate the trial court’s TPR Order terminating her parental rights because the trial court erred in failing to make Findings of Facts based on clear and convincing evidence which do not support Conclusions of Law Nos. 10, 11, 12, and 6 that grounds exist to terminate the Mother’s parental rights to Zelda and Tommy pursuant to N.C.G.S.§7B-1111(a)(1), and N.C.G.S.§7B-1111(a)(6). 

Respectfully submitted this the 26th day of October, 2009.
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