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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO ENTER AN ORDER TERMINATING PARENTAL RIGHTS WHERE THE ALLEGATIONS IN THE PETITION DID NOT COMPLY WITH SECTION 7B-1104(6) OF THE GENERAL STATUTES?

II.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY ABANDONED HER CHILD WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OR BY CLEAR AND CONVINCING EVIDENCE?

III.
WHETHER THE TRIAL COURT VIOLATED SECTION 7B-1108 OF THE GENERAL STATUTES BY FAILING TO APPOINT AN ATTORNEY ADVOCATE?

IV.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION BY STATING THAT IT WAS REQUIRED TO ISSUE AN ORDER TERMINATING THE MOTHER’S RIGHTS UNLESS IT FOUND THAT THE CHILD’S BEST INTERESTS REQUIRED THAT THE MOTHER’S RIGHTS NOT BE TERMINATED?

V.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO CONSIDER AND MAKE FINDINGS WITH RESPECT TO THE FACTORS SET FORTH IN SECTION 7B-1110(a) OF THE GENERAL STATUTES?

VI.
WHETHER THE TRIAL COURT ERRED BY MAKING A FINDING WITH RESPECT TO THE GUARDIAN’S OPINION?


STATEMENT OF THE CASE

On 26 April 2006, William Earl M., the petitioner-appellee father, filed a petition asking the trial court to terminate the parental rights of the respondent-appellant mother, Misty Coleman Fizer (or Misty Coleman M.).  (R. pp. 2-5).  The case was tried before the Honorable Christopher C. Bean, District Court judge, at the 17 August 2006 Juvenile Session of District Court, Camden County.  (R. p. 1).  On or about 30 August 2006, the trial court entered a written order terminating Misty Fizer’s parental rights.  (R. pp. 1, 37-43; Appendix A-8 - A-14).

On 29 September 2006, Ms. Fizer filed a written notice of appeal.  (R. p. 1, 44-45).  A court reporter was assigned on 2 October 2006.  (R. p. 51).  The court reporter delivered the transcript on 6 November 2006.  (R. p. 54).  Counsel for the appellant mother received the transcript on 8 November 2006.  (R. pp. 31, 57).  Counsel for the appellant mother served the proposed record on 17 November 2006.  (R. p. 55).  The petitioner-appellee stipulated to the content of the record, and the guardian ad litem did not object or otherwise respond to the proposed record.  (R. pp. 56-57).  Counsel for the appellant mother mailed the settled record to the Court of Appeals on 4 December 2006.  (R. p. 63; Appendix p. A-1).  The record was filed on 6 December 2006, and the record was docketed on 29 December 2006.  On 29 December 2006, the Court of Appeals mailed a notice directing the appellant to file her brief by 5 January 2007.  (Appendix pp. A-2 - A-3).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the respondent-appellant mother’s parental rights.  The respondent-appellant mother is entitled to appeal pursuant to Sections 7B-1001(a)(6) and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001(a)(6) (West Cum. Supp. 2006) (Section 7B-1001(a)(6) applies to petitions or actions filed on or after 1 October 2005).


STATEMENT OF THE FACTS

The respondent-appellant, Misty Coleman Fizer, is W.B.M.’s mother.  (R. p. 38, Finding No. 3; T. p. 6).  The petitioner-appellee, William Earl M., is W.B.M.’s father.  (R. p. 37, Finding No. 1; T. p. 5).  W.B.M. (the “child”) was between five and six years old at the time of the hearing.  (T. p. 6).

The parents separated on 16 February 2003, and they obtained a divorce on 18 June 2004.  (R. p. 38, Finding No. 5; R. pp. 6-8; T. pp. 6-7, 15).  On 19 February 2003, the parents signed a voluntary child custody agreement.  This agreement granted the father sole custody and provided Ms. Fizer with visitation at such times and places as was mutually agreeable.  (R. p. 38, Findings Nos. 6 & 9; R. pp. 9-12; T. pp. 17-18).  From March of 2003 until the time of the hearing, the child lived with his father.  (R. p. 39, Finding No. 12; T. p. 7).

Ms. Fizer stayed with friends in Currituck County between 16 February and 16 March 2003.  During this month, the child stayed with each parent for roughly equal periods of time.  (R. pp. 38-39, Finding No. 10; T. pp. 20, 95).  On 11 March 2003, the child’s paternal grandmother picked the child up at the mother’s residence.  The father testified, and the trial court found, that the child was not supervised and that he was not dressed appropriately for the weather when his grandmother arrived.  (R. pp. 38-39, Finding No. 10; T. p. 20).  Ms. Fizer denied this allegation.  (T. p. 99).

Ms. Fizer lived in Dare County, with her aunt, between April of 2003 and April of 2004.  She phoned and visited the child on a regular basis during this period of time.  (R. p. 39, Finding No. 13; T. pp. 23-24).  Ms. Fizer visited the child on Easter Sunday, 2004, just before returning to Virginia to live near family.  (R. p. 39, Finding No. 15; T. p. 25).  She also visited with the child on 25 September 2004.  (R. p. 39, Finding No. 16; T. pp. 26-27).

Between 26 September 2004 and March of 2005, Ms. Fizer did not visit her child.  She called, but the calls were not frequent.  She testified that she mailed her child a Christmas card every year, including December of 2005.  The father testified that the child did not receive a card in December of 2005.  (R. p. 40, Finding No. 17; T. pp. 27-30, 102-03).

Ms. Fizer, her boyfriend (now her husband), and her infant daughter visited the child on 7 & 8 May 2005.  At the end of the 8 May 2005 visit, Ms. Fizer told the child that she would see him later.  When she was not able to return, she called the paternal grandmother and did not ask talk to her child or to explain her inability to return.  (R. pp. 40, Findings Nos. 18-20; T. pp. 31-32, 70-71, 101).  On 8 May 2005, Ms. Fizer asked the father if she could take the child shopping or out to eat.  The father said no.  (T. pp. 51, 100-01).

Ms. Fizer did not visit her child between 8 May 2005 and the time of the hearing.  (R. p. 40, Finding No. 21; T. pp. 32-36).  She called the child on 26 June 2005 and 18 April 2006.  (R. p. 40, Finding No. 22; R. pp. 40-41, Finding No. 24; T. pp. 32-35). Between 16 February 2003 and the time of the hearing, Ms. Fizer paid $500 in financial support and purchased the child two items of clothing.  (R. p. 39, Finding No. 14; T. p. 102).  She testified that when she offered to take the child shopping, the father refused.  (T. p. 102).

The trial court found that the child did not talk or ask questions about his mother and that the paternal grandmother was the only “mother figure” in his life.  (R. p. 41, Findings Nos. 25-26; T. pp. 19, 63-64).  The court found that the paternal grandparents visited or phoned the child daily, that the grandmother is a teacher, that the child is happy and healthy, and that the child thrives in the home provided by the father and the paternal grandparents.  (R. p. 41, Findings Nos. 26-31).

The trial court concluded that Ms. Fizer willfully abandoned the child and that it was in the child’s best interests to terminate Ms. Fizer’s parental rights.  (R. p. 42, Conclusions of Law Nos. 1 & 2).


ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove, by clear, cogent, and convincing evidence that one or more of the statutory grounds for termination exist.  N.C.G.S. § 7B-1109 (West Cum. Supp. 2006).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves that one or more grounds for termination exist, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110(a) (West Cum. Supp. 2006).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000). 

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  The standard of review that applies to an assignment challenging a conclusion of law is de novo.  In re J.S.L., ___ N.C. App. ___, ___, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  A trial court’s findings of fact are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.

I.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO ENTER AN ORDER TERMINATING PARENTAL RIGHTS WHERE THE ALLEGATIONS IN THE PETITION DID NOT COMPLY WITH SECTION 7B-1104(6) OF THE GENERAL STATUTES.

Assignments of Error Nos. 3, 7, 8; R. pp. 58-59

R. p. 42; R. pp. 37-42, R. pp. 2-12

A.
Standard of Review

The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  In this assignment, Ms. Fizer contends that the father did not comply with Section 7B-1104(6).  This is a question of law, and the standard of review that applies to this assignment is de novo.  See In re Hardesty, 150 N.C. App. 380, 563 S.E.2d 79 (2002).

B.
The petition did not comply with Section 7B-1104(6).

Section 7B-1104(6) requires the petition to include facts “that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C.G.S. § 7B-1104(6) (West Cum. Supp. 2006) (Appendix at p. A-17).  The factual “allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re A.D.L., 169 N.C. App. 701, 709, 612 S.E.2d 639, 644, disc. rev. denied by 359 N.C. 852, 619 S.E.2d 402 (2005);  Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.  “While there is no requirement that the factual allegations be exhaustive or extensive, they must put a party on notice as to what acts, omissions, or conditions are at issue.”  Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.

The petition included one pertinent factual allegation:

7.
Grounds exist for termination of the Respondent’s parental rights to the minor child in that pursuant to N.C.G.S. Section 7B-1111(a)(7), the Respondent has willfully abandoned the minor child for at least six consecutive months immediately preceding the filing of this action in that the Respondent’s conduct manifests a willful determination to forego all parental duties and to relinquish all parental claims to the minor child.  The minor child does not remember or know who the Respondent is.

(R. p. 3, Allegation No. 7; Appendix at p. A-5).  The father also incorporated a 2004 judgment of divorce and a 19 February 2003 voluntary child custody agreement.  (R. pp. 6-12).

The factual allegations in the petition track the statutory definition of abandonment and the language in cases defining abandonment.  See N.C.G.S. § 7B-1111(a)(7) (West Cum. Supp. 2006) (Appendix at p. A-22).  Merely using words similar to the relevant statutory ground is not sufficient to comply with Section 7B-1104(6).  Hardesty, 150 N.C. App. at 384, 563, S.E.2d at 82.

This case is not similar to A.D.L. or In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158, appeal dismissed, 332 N.C. 483, 424 S.E.2d 397 (1992).  In A.D.L., the respondent argued that the petition did not put her on notice that she needed to defend against the allegation of neglect.  The A.D.L. Court rejected this contention, noting that the petitioner alleged that the respondent had not complied with the components of her case plan, made factual allegations with respect to what the respondent had done and had failed to do, and alleged that the children continued to be neglected.  A.D.L., 169 N.C. App. at 709, 612 S.E.2d at 644-45.

In Quevedo, the Court agreed that the bare recitations of the alleged statutory grounds for termination did not comply with the statutory requirement.  However, the Quevedo Court concluded that a custody award which had been incorporated into the petition contained sufficient facts to warrant a determination on the alleged grounds.  Quevedo, 106 N.C. App. at 579, 419 S.E.2d at 160.

In this case, the bare allegations contained in paragraph 7 do not allege sufficient facts to comply with Section 7B-1104(6).  While the father attached and incorporated the judgment of divorce and the voluntary child custody agreement, these documents do not support a finding that Ms. Fizer abandoned the child.  While the agreement gave sole custody to the father, Ms. Fizer retained visitation rights.  (R. p. 38, Finding No. 9).  Neither of the incorporated documents related to the six-month period immediately preceding the filing of the petition.  (R. pp. 6-12).

C.
The trial court lacked subject matter jurisdiction.

A party may raise the issue of subject matter jurisdiction for the first time on appeal.  In re J.D.S., 170 N.C. App. 244, 248, 612 S.E.2d 350, 353, cert. denied, 360 N.C. 64, 360 N.C. 176, 623 S.E.2d 584 (2005); N.C. R. App. 10(a).  An appellate court has inherent power to dismiss an action on the basis of lack of subject matter jurisdiction.  In re N.R.M., 165 N.C. App. 294, 297, 598 S.E.2d 147, 149 (2005).  

“Where there is no proper petition . . . the trial court has no jurisdiction to enter an order for termination of parental rights.”  In the Matter of Z.T.B., 170 N.C. App. 564, 568, 613 S.E.2d 298, 300 (2005).  The Z.T.B. Court noted that the requirements for a proper petition are set forth in Section 7B-1104 of the General Statutes.  Z.T.B., 170 N.C. App. at 568, 613 S.E.2d at 300.  The Z.T.B. Court held that the petition at issue failed to comply with the requirements of the statute and that the petition thus failed to confer subject matter jurisdiction.  Z.T.B., 170 N.C. App. at 570, 613 S.E.2d at 301; see In re T.B., ___ N.C. App. ___, ___, 629 S.E.2d 895, 897-98 (2006) (holding that, where DSS files a motion for termination, the trial court only has jurisdiction if the record includes a copy of the custody order, required to be attached by Section 7B-1104(5), that was in effect at the time the action was filed); but see In the Matter of B.D., 174 N.C. App. 234, 241-42, 620 S.E.2d 913, 918 (2005), disc. rev. denied by 360 N.C. 289, 628 S.E.2d 245 (2006) (disagreeing with Z.T.B., holding that the failure to attach a custody order as required by Section 7B-1104(5) did not effect subject matter jurisdiction, and holding that the respondent did not demonstrate prejudice).
The Z.T.B. majority recognized that another Court had declined to reverse a termination order that failed to comply with Section 7B-1104(7) of the General Statutes in the absence of a showing that the respondent was prejudiced.  Z.T.B., 170 N.C. App. at 569, 613 S.E.2d at 301; see In re Humphrey, 156 N.C. App. 533, 539, 577 S.E.2d 421, 426 (2003); see also B.D., 174 N.C. App. at 241-42, 620 S.E.2d at 918.  The Z.T.B. Court distinguished Humphrey by noting that the Z.T.B. Court could not review one of the trial court’s pertinent factual determinations and by noting that the defect in the Humphrey petition could be overcome by information on the face of the petition.  Z.T.B., 170 N.C. App. at 570, 613 S.E.2d at 301.

In the present case, the father failed to allege sufficient facts, either in the body of the petition or by reference to the judgment and voluntary custody agreement, to warrant a determination that Ms. Fizer willfully abandoned her child.  The required factual allegations were needed both to confer subject matter jurisdiction and to give Ms. Fizer a fair chance to defend herself.  Unlike the failure to attach a custody order that had previously been provided to a parent, a parent does not know what the allegations are unless the allegations are set forth in the petition as required by Section 7B-1104(6).  The father’s failure to comply with the statutory mandate deprived the trial court of subject matter jurisdiction and prejudiced Ms. Fizer.  For this reason, the trial court erred by concluding that it had subject matter jurisdiction, by concluding that Ms. Fizer abandoned her child, and by terminating her parental rights.  (R. p. 42, Conclusions of Law Nos. 1 & 3).  Accordingly, Ms. Fizer asks this Court to vacate the order terminating her parental rights.

II.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE MOTHER WILLFULLY ABANDONED HER CHILD WHERE THIS CONCLUSION IS NOT SUPPORTED BY ADEQUATE FINDINGS OR BY CLEAR AND CONVINCING EVIDENCE.

Assignments of Error Nos. 1, 2, & 19; R. pp. 58, 61

R. pp. 37-42; T. pp. 131-33, 150-51

A.
Standard of Review

The trial court found that Ms. Fizer willfully withheld her presence, love, and care and willfully neglected to lend support and maintenance to the child.  (R. p. 41, Finding No. 35; Appendix at p. A-12).  While set forth in the order as a finding of fact, the trial court’s finding with respect to a ground is a conclusion of law.  In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 675-76 (1997) (a determination that requires the exercise of judgment is a conclusion of law).  The trial court also concluded, as a matter of law, that Ms. Fizer willfully abandoned her child.  (R. p. 42, Conclusion of Law No. 1; Appendix at p. A-13).  The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  To the extent that this assignment challenges a finding of fact, the standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court’s conclusion is not supported by adequate findings of fact or clear and convincing evidence. 

A court may terminate parental rights upon making a finding that the parent “willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition . . . .”  N.C.G.S. § 7B-1111(a)(7) (West Cum Supp. 2006) (Appendix at p. A-22).  “Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986); In re Young, 346 N.C. 244, 251, 485 S.E.2d 612, 617 (1997).  Whether a parent has a willful intent to abandon is a question of fact to be determined by the trial court based on the evidence presented at trial.  In re T.C.B., 166 N.C. App. 482, 485, 602 S.E.2d 17, 19 (2004).  In the present case, neither the findings nor the evidence supports the trial court’s conclusion with respect to abandonment.

1.
Ms. Fizer called her child six days before the petition was filed.

Ms. Fizer called her child on 18 April 2006, asked to speak with him, and spoke with him for approximately five minutes.  (R. pp. 40-41, Finding No. 24; T. pp. 33-36).  The father verified the petition on 20 April 2006, and his lawyer signed the petition on 20 April 2006.  (R. pp. 4-5).  The petition was filed on 24 April 2006, six days after Ms. Fizer’s phone call.  (R. p. 2).  The 18 April 2006 phone call is evidence that contradicts the conclusion that Ms. Fizer willfully determined to forego all parental duties and to relinquish all parental claims to her child.  Cf. Young, 346 N.C. at 252, 485 S.E.2d at 617.

2.
The findings with respect to the voluntary child custody agreement are not sufficient to establish that Ms. Fizer willfully abandoned her child.

The father attached the judgment of divorce and a 19 February 2003 voluntary child custody agreement to the petition.  (R. pp. 6-12).  The custody agreement granted sole custody to the father.  Ms. Fizer retained visitation rights and the agreement required the parents to consult with each other with respect to the health, welfare, education, and development of their child.  (R. pp. 9-10).  This document is not evidence of an intent to forego all parental duties and claims to the child because the agreement expressly granted visitation rights to Ms. Fizer.  (R. p. 38, Finding No. 9; R. pp. 9-10).

3.
The findings with respect to child support are not sufficient to establish that the mother willfully abandoned her child.

“A mere failure of the parent of a minor child in the custody of a third person to contribute to its support does not in and of itself constitute abandonment.  Explanations could be made which would be inconsistent with a [willful] intent to abandon.”  Bost v. Van Nortwick, 117 NC. App. 1, 18, 449 S.E.2d 911, 921 (1994), appeal dismissed by, 340 N.C. 109, 458 S.E.2d 183 (1995) (quoting Pratt v. Bishop, 257 N.C. 486, 501-02, 126 S.E.2d 597, 608 (1962)).

The trial court found that Ms. Fizer paid a maximum of $500 in financial support and provided two items of clothing between February of 2003 and the date of the hearing.  (R. p. 39, Finding No. 14).  During the relevant period of time, Ms. Fizer lived in Virginia, with her husband and an infant daughter.  (T. pp. 89-90).  Her husband worked in landscaping, and he was laid off in October of 2005.  In December of 2005, he broke his leg.  They were evicted in December of 2005, and they had to move in with her husband’s parents.  (T. pp. 90, 104).  Ms. Fizer and her husband did not have a phone at their residence, and they had not had a cell phone since March of 2005.  (T. p. 91).  Ms. Fizer testified that she did not have sufficient money to reimburse her in-laws for long-distance calls.  (T. p. 82).  When the couple moved to the home of Ms. Fizer’s mother, Ms. Fizer made the 18 April 2006 phone call.  (T. p. 93).

The voluntary child custody agreement provided that the “issue of child support is not dealt with in this agreement by consent of the parties.”  (R. p. 10).  The father did not offer any evidence to suggest that Ms. Fizer had the ability to pay child support.  The trial court did not make any findings with respect to Ms. Fizer’s ability to pay child support or make any findings with respect to Ms. Fizer’s testimony with respect to the fact that her husband was the sole provider for the family, that she cared for her young daughter, that her husband broke his leg and could not work beginning in December of 2005, and that the family had been dependent on relatives for housing in the months leading up to the filing of the petition.  Cf. Young, 346 N.C. at 252, 485 S.E.2d at 617 (noting that the trial court did not make any findings about the respondent’s breast cancer).  Under these circumstances, neither the findings nor the evidence supports the trial court’s conclusion of law.

4.
The trial court’s findings are not sufficient to establish abandonment.

During all relevant periods of time, the child lived in a safe and adequate home, with his father and paternal grandparents.  Ms. Fizer called and spoke with her child on 18 April 2006, before the petition was filed.  (R. pp. 40-41, Finding No. 24).  She testified that she mailed a Christmas card in December of 2005.  The father testified that the child did not receive the card.  The trial court did not resolve the conflict in this testimony.  (R. p. 40, Finding No. 17).  The trial court did not make any findings with respect to Ms. Fizer’s testimony with respect to her financial and personal difficulties.  The mere lack of significant contact between 24 October 2005 and 24 April 2006 is not sufficient to establish that Ms. Fizer willfully abandoned her child where she contacted the child prior to the filing of the petition and where she testified that she made other attempts to contact her child.  Cf. Young, 346 N.C. at 251, 485 S.E.2d at 617 (evidence not sufficient to support abandonment where trial court found that respondent called at times but did not visit the minor child during the relevant time period).

The trial court erred by finding that Ms. Fizer willfully withheld her presence, love, and care and willfully neglected to lend maintenance and support to the child in the six months immediately preceding the filing of the petition because this finding is not supported by clear and convincing evidence.  (R. p. 41, Finding No. 35).  To the extent that this finding is a conclusion of law, it is not supported by adequate findings or clear and convincing evidence.  Similarly, the trial court’s conclusion of law that Ms. Fizer willfully abandoned the minor child is not supported by adequate findings or clear and convincing evidence.  (R. p. 42, Conclusion of Law No. 1).  Accordingly, Ms. Fizer asks this Court to vacate the order terminating her parental rights.


III.
THE TRIAL COURT VIOLATED SECTION 7B-1108 OF THE GENERAL STATUTES BY FAILING TO APPOINT AN ATTORNEY ADVOCATE.

Assignments of Error Nos. 9, 10, & 11; R. pp. 59, 60

R. p. 37-42, R. p. 13, R. p. 14; T. p. 80

A.
Standard of Review

By this assignment, Ms. Fizer contends that the trial court violated a statutory requirement.  This involves a question of law.  The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  Ms. Fizer contends that a violation of the statutory mandate to appoint an attorney advocate is reversible per se.  See In re R.A.H., 171 N.C. App. 427, 430, 614 S.E.2d 382, 384 (2005).


B.
The trial court erred by failing to appoint an attorney advocate.

If a respondent files an answer denying any material allegation, the court is required to appoint a guardian ad litem to represent the child.  N.C.G.S. § 7B-1108(b) (West 2004) (Appendix at pp. A-18 - A-19).  This section further states that a “licensed attorney shall be appointed to assist those guardians ad litem who are not attorneys licensed to practice in North Carolina.”  N.C.G.S. § 7B-1108(b) (Appendix at pp. A-18 - A-19).  Section 7B-601 similarly requires the appointment of an attorney advocate in every case where a non-attorney is appointed as a guardian ad litem.  N.C.G.S. § 7B-601 (West 2004); see also N.C.G.S. § 1A-1, Rule 17 (West 2000).

1.
Ms. Fizer filed an answer denying the allegation that she had abandoned her child.

On 5 June 2006, Ms. Fizer filed a pro se response to the petition.  In her response, she alleged that she had not been able to visit as often as she would have liked due to her financial situation, that her husband had been out of work due to seasonal jobs and a broken leg, that she was five months pregnant, and that she was a stay at home mother with a young daughter.  (R. p. 20).  She stated that she had not been allowed to have unsupervised visitation with her child, that she had not been allowed to take her child to her home for any period of time, that she had not been able to take her child out to eat or otherwise have any personal time with the child.  (R. pp. 20-21).  She stated that she did not have a vehicle capable of making the twelve-hour round trip on a regular basis.  (R. p. 22).

She stated that she tried to maintain contact with her child, and she alleged that she called her child on 18 April 2006.  (R. p. 21).  She further stated that she wanted additional unsupervised visitation and that she did not want her rights to be terminated.  (R. p. 22).

Ms. Fizer’s pro se response was more than sufficient to deny the bare allegation that she had willfully abandoned her child and that she had foregone any parental duties or claims to her child.  Accordingly, Section 7B-1108(b) required the Court to appoint an attorney advocate.

2.
The Guardian ad Litem is not a licensed attorney.

On 24 April 2006, the court appointed Dee Thompson as guardian ad litem for the minor child.  Neither the motion nor the order indicates that Dee Thompson is an attorney.  (R. pp. 13-14).  Ms. Thompson testified that she worked for Pride, a private company that works with at risk youth.  She stated that she was a trained guardian ad litem and that she was actively serving as a guardian ad litem in Pasquotank County.  (T. p. 80).  She did not file an answer, a written pleading, or give any testimony to suggest that she was a licenced attorney.  (T. pp. 79-86, 133-42).  Accordingly, Section 7B-1108(b) required the court to appoint an attorney advocate.

C.
The failure to comply with the statutory mandate requires the court to reverse the order terminating the mother’s parental rights.

This Court has held that the failure to appoint a guardian ad litem for a child requires the Court to reverse the order terminating parental rights and to remand the cause to the trial court.  In re J.L.S., 168 N.C. App. 721, 723-24, 608 S.E.2d 823, 824-25 (2005); In re Fuller, 144 N.C. App. 620, 548 S.E.2d 569 (2001).  In R.A.H., the Court reversed an order terminating parental rights where the trial court failed to appoint a guardian ad litem prior to trial, where an attorney advocate had been appointed prior to trial, and where the court appointed the attorney advocate as guardian ad litem after three and one-half days of testimony.  R.A.H., 171 N.C. App. 427, 614 S.E.2d 382.

The failure to appoint an attorney advocate to represent a guardian ad litem who is not an attorney similarly requires reversal.  In R.A.H., the Court noted the difference between the roles of the attorney advocate and the guardian.  “The guardian ad litem’s job is very ‘hands on,’ and thus the guardian ad litem has the opportunity to acquire intimate knowledge pertinent to the best interests of the child.”  R.A.H., 171 N.C. App. at 431, 614 S.E.2d at 385.  The guardian’s duties include conducting a field investigation, interviewing witnesses, interviewing the child and the parents, and protecting the best interests of the child.  Id.
The attorney advocate’s job is to ensure that the child’s rights are protected.  Id.  While the guardian in this case properly exercised her duties as guardian and should be commended for taking extraordinary efforts, to include driving to Virginia to interview Ms. Fizer, to complete her duties as guardian, she did not ensure that the child’s legal rights were protected.  The trial court terminated the parental rights of Ms. Fizer despite the fact that there was no evidence that any person intended to adopt the child.  The father was not married, and the father did not present any evidence to indicate that he was planning to get married.  While the court found that the paternal grandmother was the only “mother” figure in the child’s life, there is no evidence that the grandmother intended to adopt the child.  An attorney advocate may have been more concerned with the legal implications of terminating a mother’s rights with no plan for another woman to adopt the child and serve as his legal mother.

“[W]henever the respondent-parent is represented by counsel, appointed or retained, we believe that fundamental fairness requires that the minor child be represented by counsel.”  In re Clark, 303 N.C. 592, 600-01, 281 S.E.2d 47, 53 (1981).  In this case, both parents were represented by counsel.  The child was not represented by an attorney advocate in violation of the mandate set forth in Section 7B-1108(b) of the General Statutes.  For this reason, Ms. Fizer asks this court to vacate the order terminating her parental rights and to remand the action the trial court for further proceedings that are consistent with the requirements of Section 7B-1108(b).

IV.
THE TRIAL COURT ABUSED ITS DISCRETION BY STATING THAT IT WAS REQUIRED TO ISSUE AN ORDER TERMINATING THE MOTHER’S RIGHTS UNLESS IT FOUND THAT THE CHILD’S BEST INTERESTS REQUIRED THAT THE MOTHER’S RIGHTS NOT BE TERMINATED.

Assignments of Error Nos. 1, 6; R. pp. 58, 59

R. p. 42; R. pp. 37-42; T. pp. 150-51 

A.
Standard of Review

A trial court may proceed to terminate parental rights upon a finding of the existence of any one of the statutory grounds.  In re Becker, 111 N.C. App. 85, 94, 97, 431 S.E.2d 820, 825, 828 (1993).  A determination with respect to whether parental rights should be terminated is within the discretion of the trial court.  In re Allred, 122 N.C. App. 561, 569, 471 S.E.2d 84, 88 (1996); N.C.G.S. § 7B-1110(a) (West Cum. Supp. 2006).  The standard of review is abuse of discretion.  Id. 

B.
The trial court expressly made its determination based on the former version of Section 7B-1110.
The petition in this case was filed on 24 April 2006.  For this reason, the 2005 amendments to Section 7B-1110(a) apply to this case.  2005 N.C. Sess. Law 398, Section 19.  The current version of Section 7B-1110(a) requires the court to determine whether terminating parental rights is in the child’s best interest and directs the court to consider five statutory factors and any other consideration relevant to the best interest of the child.  N.C.G.S. § 7B-1110(a) (West Cum. Supp. 2006) (Appendix at p. A-21).

The trial court erroneously made its decision based upon the prior version of Section 7B-1110(a), which provided that, upon finding the existence of a statutory ground, “the court shall issue an order terminating the parental rights of such parent . . . unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated.”  N.C.G.S. § 7B-1110(a) (West 2004) (Appendix at p. A-20) (amended by 2005 N.C. Sess. Law 398) (S.L. 2005-398 applies to petitions filed on or after 1 October 2005).

The trial court expressly applied the wrong legal standard.  The court explained the standard as follows:

The Court:
Well, as a judge I’m required by law to follow what the law is . . . and I’ll read it to you: if the Court finds that grounds for termination of parental rights exists, and I have found grounds of abandonment, it shall, that is not discretionary, it means the Court shall issue an order terminating rights unless the Court further determines that the child’s best interests require that rights not be terminated.

(T. p. 150, lines 12-21) (emphasis added) (Appendix at p. A-15).  The trial court then concluded that “I am not able to make that finding that it is in [the child’s] best interest that the rights not be terminated.  Therefore, it would be ordered that Ms. Fizer’s rights as a parent to [the child] shall be terminated.”  (T. p. 151, line 23 - T. p. 151, line 2) (Appendix at pp. A-15 - A-16). 

“An abuse of discretion occurs when a trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’” Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101, 109, 493 S.E.2d 797, 802 (1997), disc. rev. denied, 347 N.C. 670, 500 S.E.2d 84 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).  In this case the trial court judge expressly followed the wrong version of Section 7B-1110(a), stating that the word “shall” meant that the court did not have any discretion.  A decision based on the wrong legal standard is arbitrary and is not the result of a properly reasoned decision.  For this reason, Ms. Fizer asks this Court to vacate the order terminating her parental rights and remand the action to the trial court for a new hearing.

V.
THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO CONSIDER AND MAKE FINDINGS WITH RESPECT TO THE FACTORS SET FORTH IN SECTION 7B-1110(a) OF THE GENERAL STATUTES.

Assignments of Error Nos. 1 & 5; R. p. 58

R. p. 42; R. pp. 37-42; T. pp. 150-51

A.
Standard of Review

A trial court may proceed to terminate parental rights upon a finding of the existence of any one of the statutory grounds.  Becker, 111 N.C. App. at 94, 97, 431 S.E.2d at 825, 828.  A determination with respect to whether parental rights should be terminated is within the discretion of the trial court.  Allred, 122 N.C. App. at 569, 471 S.E.2d at 88; N.C.G.S. § 7B-1110(a) (West Cum. Supp. 2006).  The standard of review is abuse of discretion.  Id. 
B.
The trial court abused its discretion by terminating the mother’s parental rights.

Even under the former version of Section 7B-1110(a), the trial court was not required to terminate parental rights upon making a finding that a statutory ground for termination existed.  In re Guynn, 113 N.C. App. 114, 120, 437 S.E.2d 532, 536 (1993).

[W]here there is reasonable hope that the family unit within a reasonable period of time can reunite and provide for the emotional and physical welfare of the child, the trial court is given discretion not to terminate rights.

In re Montgomery, 311 N.C. 101, 108, 316 S.E.2d 246, 251 (1984).  
The current version of Section 7B-1110(a) states that the court “shall determine whether terminating the parent’s rights is in the juvenile’s best interest.”  N.C.G.S. § 7B-1110(a) (West 2006).  The statute requires the court to consider (1) the child’s age, (2) the likelihood of adoption, (3) whether termination will aid in the accomplishment of the permanent plan, (4) the bond between the child and the parent, (5) the quality of the relationship between the child and the proposed adoptive parent, guardian, custodian, or other permanent placement, and (6) any other relevant consideration.  N.C.G.S. § 7B-1110(a) (West 2006) (Appendix at p. A-21).

The father did not present any evidence with respect to the likelihood of adoption and the quality of the relationship between the child and a proposed permanent placement.  N.C.G.S. § 7B-1110(a)(2) and (a)(5).  The father did not indicate that he had a girlfriend or that he was planning to get married.  (T. p. 8).  While the father presented evidence with respect to the paternal grandmother’s role in the child’s life, the father did not indicate that the paternal grandmother wanted to adopt the child.

The court was required to consider whether termination would aid in the accomplishment of the permanent plan.  N.C.G.S. § 7B-1110(a)(3).  The evidence at trial tended to show that termination was not going to change anything other than to cut the child’s ties to Ms. Fizer.  There is no evidence to permit an inference that the termination was necessary to achieve some permanent plan.  The plan was for the child to continue to live with the father and for the paternal grandparents to continue to take an active role in the child’s life.  Terminating Ms. Fizer’s rights did not aid in the accomplishment of this plan.  

The child was born in 2001.  (T. p. 6).  He was approximately two years old when his parents separated in 2003.  The parents lived together and had joint custody until February of 2003.  (R. p. 39, Finding No. 7).  Ms. Fizer had regular visitation and regular phone contact until April of 2004.  (R. p. 39, Finding No. 13).  She had irregular contact after that time.  (R. pp. 39-40, Findings Nos. 16-23).  Ms. Fizer testified that she had long phone calls with her son, some lasting one and one-half hours.  (T. p. 100).  The father acknowledged that the 18 April 2006 phone call was limited to five minutes because the child had baseball practice.  (T. pp. 33-36).  While the father made allegations and presented testimony suggesting that the child did not have a strong bond with Ms. Fizer, the trial court’s only relevant finding was that the child “never talks about or asks questions about” Ms. Fizer.  (R. p. 41, Finding No. 25).  The trial court did not make any express findings with respect to the bond between Ms. Fizer and her son.  N.C.G.S. § 7B-1110(a)(4).

“An abuse of discretion occurs when a trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’” Chicora Country Club, 128 N.C. App. at 109, 493 S.E.2d at 802 (quoting White, 312 N.C. 770 at 777, 324 S.E.2d at 833 (1985)).  The trial court’s failure to consider and make findings with respect to the criteria set forth in Section 7B-1110(a) was not the result of a reasoned decision.  For this reason, Ms. Fizer asks this Court to vacate the order terminating her parental rights and to remand the action to the trial court for a new hearing.

VI.
THE TRIAL COURT ERRED BY MAKING A FINDING WITH RESPECT TO THE GUARDIAN’S OPINION.

Assignment of Error No 18; R. p. 61

R. p. 41

A.
Standard of Review

The standard of review that applies to an assignment of error challenging a finding of fact is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
Finding No. 34 is not a proper finding of fact.

Recitations of testimony do not constitute proper findings of fact.  In re Green, 67 N.C. App. 501, 505 fn. 1, 313 S.E.2d 193, 195 fn. 1 (1984).  By making finding no. 34, the trial court recited the guardian ad litem’s opinion with respect to whether termination was in the child’s best interest.  (R. p. 41, Finding No. 34).  This does not constitute a proper finding, and it should not be given any weight.


CONCLUSION

For the reasons set forth in this brief, the respondent-appellant mother, Misty Coleman Fizer, asks this Court to vacate the trial court’s order terminating her parental rights in and to her minor child.  In the alternative Ms. Fizer asks this Court to reverse or vacate the order and to remand the action to the trial court for a new hearing.
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