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QUESTIONS PRESENTED FOR REVIEW
1.
Did the Court of Appeals commit reversible error by failing to vacate the trial court’s termination of parental rights order for lack of subject matter jurisdiction?

2. Did the Court of Appeals commit reversible error by failing to vacate the trial court’s original juvenile adjudication order as to the child T.J.D.W. for lack of subject matter jurisdiction?

3.
Did the Court of Appeals commit reversible error by failing to vacate the trial court’s original juvenile adjudication order as to the child J.J.W. for lack of subject matter jurisdiction?

3. Did the Court of Appeals commit reversible error by affirming the trial court’s termination of parental rights order as to the issue of whether grounds existed under N.C. Gen. Stat. § 7B-1111(a)(8) to terminate Appellant-Respondent-Mother’s parental rights? 

STATEMENT OF THE CASE
Trial Court
New Hanover County Department of Social Services (hereinafter “DSS”) filed a juvenile petition on 20 May 2004 alleging abuse and neglect of the minor child, T.J.D.W. (R 2-3).  At nonsecure custody hearings on 27 May 2004 and 10 June 2004 the trial court maintained T.J.D.W. in nonsecure custody pending adjudication (R 7-11).

On or about 5 August 2004 DSS filed a juvenile petition alleging neglect of the minor child J.J.W., younger sibling of T.J.D.W. (R 12-13).  The trial court kept J.J.W. in nonsecure custody after nonsecure custody hearings it conducted on 12 and 19 August 2004 (R 16-21).

The trial court adjudicated T.J.D.W. abused and neglected on 26 August 2004 (R 22-25).  On disposition, the trial court ordered T.J.D.W. into the legal custody of DSS with physical placement authority in that agency, that T.J.D.W. be placed with a paternal aunt, and that the mother comply with certain recommendations to effect reunification (R 24-25).

A week later, on 30 August 2004, pursuant to a stipulation of the parties, the trial court adjudicated J.J.W. neglected (R 40-43).  On disposition, the trial court ordered J.J.W. into the legal custody of DSS with physical placement authority in that agency and that the parents comply with certain recommendations to effect reunification (R 42-43).

The trial court continued the matter on 18 November 2004 (R 47), 9 December 2004 (R 48), and 6 January 2005 (R 49-50).  The trial court reviewed the matter on 27 January 2005 at which time it maintained both children in the legal custody of DSS and ceased reunification efforts with the mother (R 51-55).

The trial court conducted a permanency planning hearing on 17 February 2005 (R 63-67).  At this hearing the trial court ceased reunification efforts with T.J.D.W.’s father and ordered T.J.D.W.’s permanent plan to be changed to adoption and changed J.J.W.’s permanent plan to adoption with a concurrent plan of reunification with her father (R 65-67).

On 11 August 2005 the trial court conducted another permanency planning hearing at which it changed the permanent plan for both children to adoption, ordered DSS to pursue termination of parental rights, and released the parent’s court-appointed attorneys (R 75-79).  On or about 14 November 2005 T.J.D.W.’s father relinquished his parental rights to T.J.D.W. (R 105-08).  DSS filed a Termination of Parental Rights petition on 30 December 2005 (R 92-101).

The trial court continued the permanency planning hearing that was scheduled for 23 February 2006 (R 111-12).  DSS scheduled a termination of parental rights hearing for 6 March 2006 (R 113) which the trial court subsequently continued (R 114-15).  The trial court appointed Respondent-Mother an attorney and a Guardian ad Litem (GAL) for the termination of parental rights hearing on 6 March 2006 (R 116-17).  DSS rescheduled the termination of parental rights hearing for 24 April 2006 (R 118) and then on that date rescheduled it again to 30 May 2006 (R 119).  Respondent-Mother filed an Answer to the termination of parental rights petition on 26 April 2006 denying its material allegations (R 120-23).

The trial court conducted the termination of parental rights hearing that is the subject of this appeal on 30 May 2006 (R 131-41).  It terminated Respondent-Mother’s parental rights to the children that same day (T 134; R 139-40).  The trial court reduced its termination of parental rights order to writing and filed it on 20 July 2006 and Petitioner’s attorney served a copy of the order on the other parties on 21 July 2006 (R 131, 140-41).  Due to typographical errors, the trial court amended its termination of parental rights order on 31 July 2006 (R 142-44).  Petitioner’s attorney served the amended order on the other parties on 10 August 2006 (R 144).

Respondent-Mother gave written notice of appeal on 29 August 2006 (R 145-49).  The trial judge signed the Appellate Entries form on 2 August 2006 (R 150-51).  On 23 August 2006 the Appellate Defender’s Office appointed appellate counsel to represent Respondent-Mother on her appeal (R 152).  The court reporter served the transcript on the Court of Appeals and the parties on or about 12 September 2006 (R 153).

Counsel for Respondent-Mother served a Proposed Record on Appeal (PROA) on all parties on 19 September 2006 (R 160).  On or about 26 September 2006 DSS served objections and proposed amendments to the PROA (R 161-63).  Respondent-Mother filed the Record on Appeal with the Court of Appeals on 3 October 2006 with DSS’s requested amendments incorporated (R 164-65).  The Court of Appeals docketed the Record on 12 October 2006.

Court of Appeals
The Court of Appeals docketed the case as file number COA06-1323.  On 30 October 2006 Appellant-Respondent-Mother filed a Motion to Amend Record on Appeal asking that she be allowed to add an assignment of error that the trial court lacked subject matter jurisdiction.  Appellant-Respondent-Mother filed her brief with the Court of Appeals on 1 November 2006.  The Court of Appeals allowed Appellant-Respondent-Mother’s Motion to Amend Record on Appeal on 16 November 2006.

Appellee-DSS filed a Motion to Extend Time to File Brief on 20 November 2006.  Elizabeth Myrick Boone filed a Notice of Appearance on behalf of Appellee-Guardian ad Litem for the Children (hereinafter “Appellee-GAL”) on 21 November 2006 and then filed a Motion to Extend Time to File Brief that same day.  The Court of Appeals allowed Appellee-DSS’s Motion to Extend Time to File Brief on 22 November 2006.  The Court of Appeals allowed Appellee-GAL ’s Motion to Extend Time to File Brief on 27 November 2006.  Appellee-DSS filed its brief with the Court of Appeals on 27 December 2006.  Appellee-GAL filed its brief with the Court of Appeals on 3 January 2007.

The Court of Appeals scheduled the case to be heard without oral argument for the week of 12 March 2007.  The Court of Appeals issued its opinion on 3 April 2007 affirming the trial court’s order in a split decision.  The Honorable Judge John M. Tyson dissented on the issue of whether the trial court had subject matter jurisdiction, not only for the termination of parental rights hearing, but for the original juvenile adjudication hearings for each child as well.  The Court of Appeals issued its mandate on the case on 23 April 2007.

Appellant-Respondent-Mother filed notice of appeal as a matter of right (dissent) with the North Carolina Supreme Court on 24 April 2007.   Appellant-Respondent-Mother filed a Petition for Discretionary Review with the North Carolina Supreme Court on 8 May 2007 asking that she be allowed to argue the issue of whether the Court of Appeals erred in affirming the trial court’s decision to terminate her parental rights under N.C. Gen. Stat. § 7B-1111(a)(8).  No other party filed a brief in response to Appellant-Respondent-Mother’s petition for Discretionary Review by the time Appellant-Respondent-Mother filed this New Brief.  The North Carolina Supreme Court had yet to make its decision whether to certify the case for discretionary review at the time Appellant-Respondent-Mother filed this New Brief.

JURISDICTION
Appellant-Respondent-Mother asserts that N.C. Gen. Stat. § 7A-30(2) (2006) authorizes her to appeal as a matter of right based on a dissenting opinion from the North Carolina Court of Appeals.  Appellant-Respondent-Mother asserts that N.C. Gen. Stat. § 7A-31 (2006) authorizes her to seek review in the Supreme Court of North Carolina of the final judgment of the North Carolina Court of Appeals on issues not addressed in the Court of Appeals’s dissenting opinion.

STATEMENT OF THE FACTS
On 17 May 2004 DSS social worker Christy Thompson received a report from the hospital that they had a child with serious burns that had been inflicted in a questionable manner (T 8).  Ms. Thompson went to the hospital (UNC-Chapel Hill Burn Center) and interviewed members of the family and the hospital staff (T 8-9).  Ms. Thompson saw the two-year old child in question, T.J.D.W., and noted that she had second degree burns on her back and buttocks (T 8-9).

Ms. Thompson subsequently went to the mother’s home and investigated the kitchen where T.J.D.W. had allegedly been burned (T 13).  Ms. Thompson knew that the mother, Belinda W., had a substance abuse problem and that she had prior involvement with Child Protective Services in South Carolina (T 19, 95-96; R 23).  In fact, T.J.D.W. had been in the custody of the Florence County, South Carolina Department of Social Services from 14 June 2002 until 9 September 2003 (R 109).  Ms. Thompson learned that authorities had criminally charged Ms. W. for T.J.D.W.’s injuries (T 14).  Based on the inconsistencies in Ms. W.’s explanation of the events leading up to T.J.D.W.’s injuries and the hospital staff’s telling her that the injuries were probably non-accidental, Ms. Thompson filed a juvenile petition on 20 May 2004 alleging abuse and neglect of T.J.D.W. (T 20-21; R 2-3).  T.J.D.W. stayed at the UNC-Chapel Hill Burn Center a little less than a month before being discharged (T 17).

In early August 2004 Ms. W. gave birth to another child, J.J.W., and DSS immediately took this new child into nonsecure custody and filed a juvenile petition alleging neglect because of the danger Ms. W. presented to J.J.W. based on the allegations pending in T.J.D.W.’s case (T 74, 76; R 12-13).  The trial court adjudicated T.J.D.W. abused and neglected pursuant to Ms. W.’s stipulations on 26 August 2004 (T 75; R 22-25).  A week later, also pursuant to Ms. W.’s stipulations, the trial court adjudicated J.J.W. neglected (T 75; R 40-43).  On disposition, the trial court ordered that T.J.D.W. be placed with Angela Brunson, T.J.D.W.’s paternal aunt (R 25).  J.J.W. was placed in a foster home but the trial court ordered DSS to look into placing her with Ms. W.’s pastor, JoAnn Johnson (R 41-43).  However, J.J.W. would remain in foster care throughout the life of the case (T 91-92).

On disposition the trial court ordered DSS to pursue reunification efforts between the children and their mother (R 24-25, 42-43).  The trial court ordered Ms. W. to get substance abuse treatment, submit to random drug screens, maintain stable housing and employment, and obtain psychological counseling (R 25, 42).  Thereafter, Ms. W. did not successfully comply with the terms of her reunification plan as she was inconsistent in attending therapy, she continued to use illegal substances, she was in and out of jail, and the DSS social worker was never able to confirm her housing or employment (T 52-53, 62-63, 77-79, 81-85, 98).

Ms. W. visited with her children regularly until 4 November 2004 when DSS suspended visits due to her inconsistency in treatment and therapy (T 85).  Ms. W. did not see her children thereafter except for a couple of unscheduled chance meetings in the community (T 85, 118-19).  Ms. W. sent cards and letters to T.J.D.W. through the paternal grandmother (T 112-13).  Unfortunately, the paternal grandmother never passed those cards and letters on to T.J.D.W.’s caretaker, Angela Brunson (T 112-13).

After several continuances the trial court finally reviewed the matter again on 27 January 2005 at which time it ceased reunification efforts with Ms. W. and scheduled a permanency planning hearing for 17 February 2005 (R 51-55).  On 17 February 2005 the trial court ceased reunification efforts with T.J.D.W.’s father, ordered T.J.D.W.’s permanent plan be changed to adoption, and ordered J.J.W.’s permanent plan be changed to adoption with a concurrent plan of reunification with her father (R 63-67).  On 11 August 2005 the trial court conducted another permanency planning hearing at which it changed the permanent plan for both children to adoption and ordered DSS to pursue termination of parental rights (R 75-79).

On or about 14 November 2005 T.J.D.W.’s father relinquished his parental rights to T.J.D.W. (R 105-08).  Ms. W.’s criminal trial began in late November 2005 and she was found guilty of felony child abuse inflicting serious bodily injury on 5 December 2005 (T 15, 90-91; R 86-89).  The Superior Court sentenced Ms. W. to between 10 to 13 years active confinement but she appealed this criminal conviction (T 91; R 86-87).

DSS filed a Termination of Parental Rights petition on 30 December 2005 alleging as to Ms. W the grounds of (1) abuse and (2) serious bodily injury felony assault for T.J.D.W. and, for both children, the grounds of (1) neglect, (2) willfully leaving the children in foster care for more than 12 months without showing reasonable progress under the circumstances towards removing them from foster care, (3) dependency, and (4) abandonment (R 92-101).

The trial court conducted the termination of parental rights hearing that is the subject of this appeal on 30 May 2006 and terminated Ms. W.’s parental rights to the children that same day based on all grounds that DSS had alleged as to her (T 134; R 131-41).  Ms. W. gave timely notice of appeal to the termination order (R 145-49).  Ms. W. will develop further facts as needed in the arguments below.

ARGUMENT
I.
THE COURT OF APPEALS COMMITTED REVERSIBLE ERROR BY FAILING TO VACATE THE TRIAL COURT’S TERMINATION OF PARENTAL RIGHTS ORDER FOR LACK OF SUBJECT MATTER JURISDICTION.

Standard of Review
A termination of parental rights proceeding involves two separate analytical stages:  an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  At the adjudicatory stage Petitioner has the burden of proving by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist.  N.C. Gen. Stat. § 7B-1109(f) (2005).  See also In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  The statute provides that the court exercises its discretion in the dispositional stage only after it has found the existence of clear, cogent, and convincing evidence of at least one statutory ground for terminating parental rights during the adjudicatory stage.  N.C. Gen. Stat. § 7B-1109(f) (2005).  “Clear, cogent, and convincing evidence describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt.”  N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323 (1985).  It has been defined as evidence that should fully convince.  Id.
Thus, on appeal, the standard of review at the adjudicatory stage is whether the trial court’s findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  An appellate court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).  At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

The issue of subject matter jurisdiction may be considered by the Court at any time and may be raised for the first time of appeal.  In re T.B., ___ N.C. App. ___, ___, 629 S.E.2d 895, 896 (2006).  “If a court finds at any stage of the proceedings it is without jurisdiction, it is its duty to take notice of the defect and stay, quash or dismiss the suit.”  Burgess v. Gibbs, 262 N.C. 462, 465, 137 S.E.2d 806, 808 (1964) (internal citations omitted).

____________________

N.C. Gen. Stat. § 7B-1101 (2005) governs subject matter jurisdiction over termination of parental rights proceedings.  It provides generally that the trial court “shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile who resides in... the district at the time of the filing of the petition or motion.”  The trial court’s inquiry into subject matter jurisdiction does not end there however as N.C. Gen. Stat. § 7B-1101 also indicates that the jurisdictional provisions of the Uniform Child-Custody Jurisdiction and Enforcement Act (hereinafter “UCCJEA”) must be satisfied.  N.C. Gen. Stat. § 7B-1101 (2005).  See also In re N.R.M., T.F.M., 165 N.C. App. 294, 298, 598 S.E.2d 147, 149 (2004).  The UCCJEA is codified in North Carolina at N.C. Gen. Stat. § 50A-101 (2005) et. seq.  N.C. Gen. Stat. § 7B-1101 specifically indicates that “before exercising jurisdiction under this Article, the court shall find that it has jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204.”

UCCJEA Compliance
N.C. Gen. Stat. § 50A-201 (2005) addresses subject matter jurisdiction over “an initial child-custody determination,” defined by statute as “the first child-custody determination concerning a particular child.”  N.C. Gen. Stat. § 50A-102(8) (2005).  N.C. Gen. Stat. § 50A-203 (2005) covers jurisdiction to modify an existing child-custody order and N.C. Gen. Stat. § 50A-204 (2005) covers jurisdiction in temporary emergency situations.

Before this juvenile case came into existence in North Carolina, Appellant-Respondent-Mother and T.J.D.W. resided in South Carolina (R 3, 23, 109).  Further, the family had involvement with the Florence County, South Carolina Department of Social Services (R 3, 23, 109).  In fact, T.J.D.W. was in Florence County DSS custody from 14 June 2002 to 9 September 2003 (R p. 109).  That is, a court in South Carolina entered a child-custody order regarding T.J.D.W. before a North Carolina trial court ordered that she be placed in the custody of the New Hanover County DSS in this case in May 2004.  Thus, the UCCJEA was implicated in this case.

More specifically, the New Hanover County juvenile trial court was required to find that it had subject matter jurisdiction under N.C. Gen. Stat. § 50A-203 because of the existing custody order in South Carolina.  N.C. Gen. Stat. § 7B-1101 (2005).  The other two statutes listed in N.C. Gen. Stat. § 7B-1101, N.C. Gen. Stat. § 50A-201 and N.C. Gen. Stat. § 50A-204, were inapplicable given the facts of this case.  N.C. Gen. Stat. § 7B-1101 (2005).  In this termination of parental rights action the trial court was not making an initial child-custody determination for T.J.D.W. and there did not exist an emergency temporary situation allowing or requiring the trial court to assert jurisdiction pursuant to N.C. Gen. Stat. § 50A-201 or N.C. Gen. Stat. § 50A-204.

N.C. Gen. Stat. § 50A-203 indicates that a North Carolina trial court may not modify another state’s child-custody determination unless it would have jurisdiction to make an initial child-custody determination under N.C. Gen. Stat. § 50A-201 (that is, that it meets the definition of “home state” as defined in N.C. Gen. Stat. § 50A-201, -102(7)) and one of the following three conditions exists: (1) the other state determines that it no longer has continuing jurisdiction under N.C. Gen. Stat. § 50A-202, (2) the other state determines that North Carolina would be a more convenient forum under N.C. Gen. Stat. § 50A-207, or (3) the North Carolina trial court determines that the child, the child’s parents, and any other person acting as the child’s parents no longer reside in the other state.  N.C. Gen. Stat. § 50A-203 (2005).

North Carolina would have jurisdiction to enter an initial child-custody determination under N.C. Gen. Stat. § 50A-201 if T.J.D.W. had lived in North Carolina for at least six months preceding DSS’s filing of its termination of parental rights petition (thus making it the “home state”).  The record evidence indicates that this was the case (R 92, 109).  T.J.D.W. had lived in North Carolina at least since May 2004 when DSS filed its termination of parental rights petition in December 2005 (R 92, 109).

Thus, one of the quintessential issues in this termination of parental rights case involving T.J.D.W. is whether the trial court appropriately found at least one of the following three facts:  (1) that South Carolina had determined that it no longer had continuing jurisdiction under N.C. Gen. Stat. § 50A-202, (2) that South Carolina had determined that North Carolina would be a more convenient forum under N.C. Gen. Stat. § 50A-207, or (3) that T.J.D.W. and T.J.D.W.’s parents no longer resided in South Carolina.  Appellant-Respondent-Mother uses the term “appropriately found” for reasons she shall discuss in detail below.  Appellant-Respondent-Mother refers to these three situations as the “three prongs” of N.C. Gen. Stat. § 50A-203.

First, there is no record evidence that the trial court ever contacted the Florence County, South Carolina court to see if it would determine that it no longer had continuing jurisdiction over T.J.D.W. under N.C. Gen. Stat. § 50A-202 or that it had determined that North Carolina would be a more convenient forum under N.C. Gen. Stat. § 50A-207 to consider T.J.D.W.’s custody.  Thus, the trial court in this case did not meet its burden under N.C. Gen. Stat. § 7B-1101 to find that it had jurisdiction using the first two prongs of N.C. Gen. Stat. § 50A-203.

Concerning the third prong of N.C. Gen. Stat. § 50A-203, that neither T.J.D.W. nor her parents lived in South Carolina at the time of the filing of the termination of parental rights petition, the Court of Appeals majority wrote the following in its opinion:

“As respondent points out in her brief, the trial court did not make any findings of fact on this evidence.  However, the relevant statutes do not require a finding of fact (although this would be the better practice); N.C. Gen. Stat. § 50A-201(a)(1) states only that certain circumstances must exist, not that the court specifically make findings to that effect, and N.C. Gen. Stat. § 50A-203(2) requires only that a court ‘determine[]’ that the relevant parties live in the state.  Because the trial court asserted its jurisdiction in the order (‘based upon the foregoing findings of fact, the Court CONCLUDES AS MATTERS OF LAW that this Court has Jurisdiction over the subject matter’) and the evidence supports its determination regarding the above statutory requirements, the trial court properly exercised subject matter jurisdiction over this case.”

(COA06-1323 slip opinion, p. 5).

Appellant-Respondent-Mother asserts that the Court of Appeals majority’s analysis is flawed.  First, the trial court was not limited to ascertaining jurisdiction under N.C. Gen. Stat. § 50A-203 alone.  Recall that N.C. Gen. Stat. § 7B-1101 (2005) governs subject matter jurisdiction over termination of parental rights proceedings.  The pertinent section of that statute specifically reads as follows:  “Provided, that before exercising jurisdiction under this Article, the court shall find that it would have jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204.”  N.C. Gen. Stat. § 7B-1101 (2005) (emphasis added).

The trial court not only needed “to determine” that it had jurisdiction under N.C. Gen. Stat. § 50A-203, it had to further “find” that it had such jurisdiction pursuant to the mandate in N.C. Gen. Stat. § 7B-1101.  When the language of a statute is clear and without ambiguity, it is the duty of this Court to give effect to the plain meaning of the statute, and judicial construction of legislative intent is not required. See Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990).  Assuming there was some record evidence establishing the trial court’s subject matter jurisdiction, and Appellant-Respondent-Mother denies that there was such evidence, this Court cannot look beyond a statute that is plain in its meaning and rule that even though there are insufficient findings in the written order, the trial court still had subject matter jurisdiction because the evidence supports such a conclusion.  The statute does not say “as long as there is some record evidence of subject matter jurisdiction....”  N.C. Gen. Stat. § 7B-1101 (2005).  

The trial court was not divested of its duty to “find” that it had subject matter jurisdiction under N.C. Gen. Stat. § 7B-1101 simply because it also had to “determine” that it had subject matter jurisdiction under N.C. Gen. Stat. § 50A-203.  While it is arguable that N.C. Gen. Stat. § 50A-203 might be vague in its meaning, N.C. Gen. Stat. § 7B-1101 is not vague and the trial court had to comply with both statutes.  A trial court must “find” that it has subject matter jurisdiction in a termination proceeding pursuant to N.C. Gen. Stat. § 7B-1101.  This Court cannot know if a trial court so found if there exists no such finding in the trial court’s written order.

This Court has previously addressed this issue in a criminal setting.  State v. Bryant, 361 N.C. 100, 637 S.E.2d 532 (2006).  In Bryant this Court interpreted N.C. Gen. Stat. § 15A-1344(f) which reads in pertinent part:  “The court may revoke probation after the expiration of the period of probation if: ...; and (2) The court finds that the State has made reasonable effort to notify the probationer and to conduct the hearing earlier.”  Id. at 102, 637 S.E.2d at 534 (emphasis added).  In interpreting this language this Court opined that it was “clear and unambiguous.”  Id.  In Bryant the State attempted to argue that there was record evidence of statutory compliance even though the trial court had not made the explicit finding required by N.C. Gen. Stat. § 15A-1344(f)(2).  Id. at 103, 637 S.E.2d at 535.  This Court refuted that argument by noting:

“Although this argument is creative, it is contrary to the explicit statutory requirement that "the court find . . . the State has made reasonable effort to notify the probationer and to conduct the hearing earlier." N.C.G.S. § 15A-1344(f). The statute makes no exception to this finding of fact requirement based upon the strength of the evidence in the record.”

Id.  This Court also relied on the Black’s Law Dictionary definition of a finding of fact as "a determination by a judge, jury, or administrative agency of a fact supported by the evidence in the record, [usually] presented at the trial or hearing."  Id. (internal citation omitted).

Further supporting this argument is the fact that the Court of Appeals has on numerous occasions ruled that use of the language "shall" is a mandate to trial judges, and that failure to comply with the statutory mandate is reversible error.  See e.g., In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001).  Although the Court of Appeals has made this ruling for different reasons in juvenile cases and it does not always find it reversible error for failure to comply with a statutory mandate, Appellant-Respondent-Mother asserts that the need to comply with a statutory mandate to establish subject matter jurisdiction is no less important than those reasons previously cited by the Court of Appeals as amounting to reversible error when the trial court failed to adhere to a statutory mandate.

Second, this was a bench trial as are all termination of parental rights proceedings.  N.C. Gen. Stat. § 7B-1109(a) (2005).  Rule 52(a)(1) of the North Carolina Rules of Civil Procedure mandates that “[i]n all actions tried upon the facts without a jury..., the court shall find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.”  N.C. Gen. Stat. § 1A-1, Rule 52(a)(1) (2005) (emphasis added).  The requirement to make findings of fact and conclusions of law is mandatory, and a failure to do so is grounds for granting a new trial.  O’Grady v. Bank, 296 N.C. 212, 218, 250 S.E.2d 587, 592 (1978).  Again, this is yet another statutory requirement for the trial court to make findings to support its conclusion that it had subject matter jurisdiction.  It comes from a statute that is plain in its meaning.

Third, as the Court of Appeals majority noted in its opinion in this case, the trial court based its conclusion of law that it had subject matter jurisdiction on the “foregoing findings of fact” (R 139; COA06-1323 Slip Opinion, p. 5).  The trial court’s order terminating parental rights has no foregoing findings of fact indicating that T.J.D.W. and her parents no longer resided in South Carolina (R 131-39).  The only finding in the trial court’s order terminating parental rights that even mentions jurisdiction pursuant to Chapter 50A is finding of fact number 23 (R 137).  It reads as follows:  “This proceeding was not filed to circumvent the provisions of G.S. Chapter 50A, the Uniform Child Custody Jurisdiction and Enforcement Act, and the Court has jurisdiction to make child custody determinations pursuant to G.S. 50A-201.” (R 137).  However, as argued above, the trial court’s analysis was not limited to N.C. Gen. Stat. § 50A-201.  There was an existing child-custody order from South Carolina on T.J.D.W. and the trial court needed to conduct an analysis of whether it had jurisdiction pursuant to any and all of the sections in N.C. Gen. Stat. Chapter 50A, especially N.C. Gen. Stat. § 50A-203.

Thus, the trial court’s order terminating parental rights is erroneous.  A trial court’s simple conclusion of law that it has subject matter jurisdiction, standing alone, is insufficient.  This is especially true when the trial court expressly states that the conclusion is based on findings that do not exist, or are insufficient, in the written order.

The Court of Appeals dissenting opinion notes that the case law provides further support for the notion that a trial court must make specific findings of fact regarding its exercise of subject matter jurisdiction (COA06-1323 Slip Opinion, p. 13).  The dissent cited Foley v. Foley, 156 N.C. App. 409, 413, 576 S.E.2d 383, 386 (2003) which in turn cited Brewington v. Serrato, 77 N.C. App. 726, 729, 336 S.E.2d 444, 447 (1985).  The majority was unpersuaded by this argument noting that the Foley record was clearly devoid of evidence concerning the existence of subject matter jurisdiction and that the case sub judice was not so situated (COA06-1323 Slip Opinion, p. 6).  Appellant-Respondent-Mother disagrees with that conclusion as detailed below.  The majority noted that the Brewington record concerned findings not of a child’s home state but as to various facts about biological relatives (COA06-1323 Slip Opinion, p. 6).  Appellant-Respondent-Mother is unsure how that saliently distinguishes Brewington from the case sub judice.  However, the majority in this case ignored the Brewington opinion’s precedent that “North Carolina has adhered to the view that a trial court in assuming jurisdiction of custody matters must make specific findings of fact supporting its action.”  Id. (citations omitted).

PKPA Compliance
In another case, not cited by the Court of Appeals in the case sub judice, the Court of Appeals opined that North Carolina trial courts must not only adhere to the UCCJEA when making child-custody determinations, they must also adhere to the Parental Kidnaping Prevention Act (hereinafter “PKPA”), codified at 28 U.S.C.A. § 1738A.  Van Kooten v. Van Kooten, 126 N.C. App. 764, 769, 487 S.E.2d 160, 163 (1997).  In Van Kooten, which was also a split decision, the original child-custody determination occurred in Colorado.  Id. at 770, 487 S.E.2d at 164.  The Van Kooten majority concluded that Colorado no longer had jurisdiction with respect to the children and that the North Carolina trial court was not precluded from modifying that decree.  Id.  In his dissenting opinion Judge John noted the following:

“Finally, I note in passing that the majority presumes, absent any findings by the trial court supported by competent evidence in the record, that Colorado, where a court of competent jurisdiction previously entered a custody decree concerning the children in question, ‘no longer has jurisdiction with respect to the custody of these children.’ While the majority's assessment may ultimately be determined to be accurate, it is our province only to review findings and conclusions of the trial court and not to interpose our own.”

Id. at 773, 487 S.E.2d at 165.  

To comply with the PKPA a trial court may modify the custody determination of another state if (1) it has jurisdiction to make such a child custody determination, and (2) the other state no longer has jurisdiction or it has declined to exercise jurisdiction.  28 U.S.C.A. § 1738A(f) (2004) (emphasis added).  See also In re Brode, 151 N.C. App. 690, 694, 566 S.E.2d 858, 861 (2002).  No North Carolina cases seem to be on point with regards to interpreting this particular section of the PKPA but to the extent a state custody statute conflicts with the PKPA, the PKPA controls.  In re Bean, 132 N.C. App. 363, 366, 511 S.E.2d 683, 686 (1999).  Bean also establishes the precedent that a termination of parental rights case must be compatible with the PKPA.  Id.  

Other jurisdictions exploring the interpretation of this section of the PKPA have determined that “[a]t a minimum 28 U.S.C.A. § 1738A(f) requires the trier of fact to weigh the facts vis a vis the jurisdictional prerequisites established under the law of the decree state.”  Pierce v. Pierce, 197 Mont. 16, 21, 640 P.2d 899, 903 (1982).  In Pierce the decree state was Kentucky.  Id.  The Montana appellate court analyzed whether Kentucky had continuing jurisdiction using Kentucky law.  Id.
Examples of PKPA analysis from other jurisdictions abound and are in accord with Pierce.  In a case that was decided in Pennsylvania but involved North Carolina the Supreme Court of Pennsylvania found that the decree state was Pennsylvania but that North Carolina was the home state.  Kriebel v. Kriebel, 571 Pa. 356, 812 A.2d 579 (2002).  In determining whether North Carolina had jurisdiction to modify the Pennsylvania decree the Supreme Court of Pennsylvania analyzed whether Pennsylvania had continuing jurisdiction under Pennsylvania law.  Id. at 365, 812 A.2d at 585.  In Wilson v. Grouse, 263 Ga. 887, 441 S.E.2d 57 (Ga. 1994), the Georgia Supreme Court analyzed the Ohio version of the UCCJA (the previous version of the UCCJEA) and determined that Ohio did not retain continuing jurisdiction of a custody order thereby allowing Georgia to modify the Ohio order under the PKPA.  In Schwartz v. Schwartz, 311 S.C. 303, 428 S.E.2d 748 (S.C. Ct. App. 1993) the South Carolina Court of Appeals performed a PKPA analysis and held that the California version of the UCCJA did not permit California to retain jurisdiction of a custody matter where the child no longer had significant contacts with that state.

The decree state in the case sub judice is South Carolina and there is no record evidence that the North Carolina trial court attempting to modify that order ever conducted an inquiry into whether South Carolina had continuing jurisdiction under South Carolina law.  The Court of Appeals failed to conduct such an analysis in its opinion also.  Thus, North Carolina has failed to establish that it has complied with the PKPA in this case.  It has not given full faith and credit to a child-custody determination from South Carolina.

When the UCCJEA and the PKPA are implicated in a custody case and a North Carolina trial court becomes aware that a child custody order may exist in another state, the trial court must ascertain the status of the custody order in the other state before assuming jurisdiction over the case in this state.  The Court of Appeals has previously directed trial courts to do just this on numerous occasions.  In re Malone, 129 N.C. App. 338, 344, 498 S.E.2d 836, 839 (1998).  Brode, 151 N.C. App. at 697, 566 S.E.2d at 862.   Van Kooten, 126 N.C. App. at 771, 487 S.E.2d at 164.  It is not only the better practice, it is essential in order to comply with the PKPA.  If the trial court had made such an inquiry in this case, it would also have satisfied the requirements of the UCCJEA under one of the first two prongs of N.C. Gen. Stat. § 50A-203.  If the North Carolina trial court does not contact the decree state to determine jurisdiction, the North Carolina trial court needs to make specific findings in its written order that the children and the parents no longer reside in the decree state and those findings must be supported by the competent evidence.

Insufficient Record Evidence that None of the Parties Lived in South Carolina
Lastly, assuming arguendo, as the Court of Appeals majority opined in the case sub judice, that the trial court need not make specific findings in its written order as statutorily required as long as there exists some record evidence of subject matter jurisdiction, Appellant-Respondent-Mother argues there was no such evidence in this case, at least not by the clear, cogent, and convincing evidentiary standard required in these proceedings.  N.C. Gen. Stat. § 7B-1109(f) (2005).  The record evidence of the biological father’s whereabouts was fleeting as was the record evidence of his paternity.

At the nonsecure custody hearings in this case the trial court never affirmatively found that Larry Brunson was T.J.D.W.’s biological father (R 4-21).  Additionally, the trial court did not make a finding concerning Larry Brunson’s address (R 4-21).  At one particular nonsecure custody hearing, the trial court found that Larry Brunson did not want T.J.D.W. sent to South Carolina to live with her former foster parents (R 10, #4).  However, this does not automatically work to establish that Larry Brunson did not live in South Carolina, or that he lived in North Carolina.

And just because DSS alleged that Larry Brunson lived in North Carolina in its original adjudication petition (R 2), it does not mean that such a fact is automatically established when such an allegation is not later affirmatively refuted.  He who alleges must prove and this Court cannot know what was proven absent a trial court finding in a written order.  Allegations are not automatically established as findings of fact simply because some party has not subsequently refuted them, especially when a trial court fails to adopt those allegations in its subsequent written order adjudicating the matter.

There is some record evidence establishing that Larry Brunson lived in North Carolina at some point.  In the written adjudication order the trial court takes judicial notice of the DSS social worker’s report and the social worker’s report indicates that he lived in North Carolina (R 23, #6, 26).  However, that report does not say when exactly Mr. Brunson moved to North Carolina (R 26).  An August 2005 social worker report indicated that Larry Brunson was incarcerated in the North Carolina Department of Corrections (R 80).  That is the totality of the record evidence concerning Larry Brunson’s whereabouts during the course of this case.  There are no trial court order findings beyond the original adjudication order (R 23, #6, 26) and that order does not establish that Larry Brunson lived in North Carolina at the time DSS filed its juvenile adjudication petition on 20 May 2004.

Statutorily the trial court is required to inquire as to whether a child’s paternity is at issue.  N.C. Gen. Stat. § 7B-506(h)(1) (2005).  None of the nonsecure custody orders in this case indicate that the trial court ever did that for T.J.D.W. (R 4-21).  Further, neither the original adjudication order (R 22-25) nor the order terminating parental rights (R 131-41) affirmatively find that Larry Brunson is T.J.D.W.’s biological father.  If Larry Brunson was not T.J.D.W.’s biological father, then some other man was her father and that man might still be living in South Carolina.

A trial court’s failure to establish or refute a fact does not ipso facto establish that fact’s antithesis.  Thus, just because the trial court fails to make a statutorily-required inquiry into whether paternity was at issue or whether Larry Brunson was truly T.J.D.W.’s biological father, it does not mean that paternity was not at issue or that Larry Brunson was, in fact, T.J.D.W.’s biological father.  A court cannot establish (or refute) a fact merely by failing to establish (or refute) that particular fact’s antithesis.  Trial courts should not operate on presumptions.  They need to make specific findings to support their written orders, especially when it comes to establishing subject matter jurisdiction and complying with federal law.

Appellant-Respondent-Mother asserts that the record evidence concerning establishment that T.J.D.W. and both of her parents lived in North Carolina at the time of the filing of the petition is lacking.  It is at a minimum, not clear, cogent, and convincing.

The Order Terminating Parental Rights Should be Vacated as to J.J.W. Also
Appellant-Respondent-Mother asserts that the order terminating her parental rights should be vacated for lack of subject matter jurisdiction as to J.J.W. also.  As the dissent in the Court of Appeals opinion pointed out, the trial court’s assertion of jurisdiction over T.J.D.W. is not based on the date that DSS filed its termination petition, but rather on the date it filed its original juvenile abuse and neglect petition, 20 May 2004 (COA06-1323 Slip Opinion, p. 13).  N.C. Gen. Stat. § 50A-201(a)(1) (2004).  See also Foley at 413, 576 S.E.2d at 386.  Indeed, DSS was authorized to file a termination of parental rights action only because it had custody of T.J.D.W. pursuant to prior trial court orders dating back to 20 May 2004.  N.C. Gen. Stat. § 7B-1103(a)(3) (2005).  That is, it would have been authorized to file a termination of parental rights action if it had valid prior trial court orders giving it custody of the children.

The trial court did not establish in its original order adjudicating T.J.D.W. abused and neglected that it had subject matter jurisdiction (R 22-25).  Appellant-Respondent-Mother cites the analysis above and does not repeat it here for brevity’s sake.  T.J.D.W.’s original adjudication order does not contain sufficient findings establishing the trial court’s subject matter jurisdiction, under either the UCCJEA or the PKPA.  As such, that order is void ab initio.  It is a nullity.

Appellant-Respondent-Mother points out that this is yet another reason for finding that the trial court lacked subject matter jurisdiction over the termination action as to T.J.D.W.:  DSS lacked standing to bring that action.  “Standing is a requirement that the plaintiff [has] been injured or threatened by injury or [has] a statutory right to institute an action.”  In re Baby Boy Scearce, 81 N.C. App. 531, 541, 345 S.E.2d 404, 410 (1986).  In North Carolina, the General Assembly has prescribed by statute who has standing to file a termination of parental rights petition.  N.C. Gen. Stat. § 7B-1103(a) provides, in pertinent part, the following:

(a)
A petition or motion to terminate the parental rights of either or both parents to his, her, or their minor juvenile may only be filed by one or more of the following:

.

.

.

(3)
Any county department of social services... to whom custody of the juvenile has been given by a court of competent jurisdiction.

N.C. Gen. Stat. § 7B-1103(a) (2005).  The Court of Appeals has observed that the predecessor statute, containing language virtually identical to the current statute, “limited the persons or agencies who may petition for termination of parental rights.”  In re Manus, 82 N.C. App. 340, 342, 346 S.E.2d 289, 291 (1986) (citing former N.C. Gen. Stat. § 7A-289.24).

The trial court did not have “competent jurisdiction” to give DSS custody of T.J.D.W. back in May 2004; at least it never subsequently established that it did.  As such, DSS was without standing to file the termination action as to T.J.D.W. in December 2005.  A North Carolina court has subject matter jurisdiction only if the petitioner has standing.  Sarda v. City/County of Durham Board of Adjustment, 156 N.C. App. 213, 215, 575 S.E.2d 829, 831 (2003).

Similarly, DSS’s assumption of J.J.W.’s custody was predicated on the trial court’s orders placing T.J.D.W. in DSS’s custody (R 40-41).  The order adjudicating J.J.W. neglected reads in pertinent part: “That the Respondent-Mother Belinda [W.], severely burned and caused other injuries to [J.J.W.]’s older sibling, who is in the legal custody of the New Hanover County Department of Social Services.” (R 40-41).  If the orders placing T.J.D.W. in the legal custody of DSS are a nullity, J.J.W.’s adjudication order is predicated on a legal fiction.  It does not matter that the parties stipulated or consented to the entry of both adjudication orders.  “‘Subject matter jurisdiction cannot be conferred upon a court by consent, waiver or estoppel, and failure to demur or object to the jurisdiction is immaterial.’”  Stark v. Ratashara, 177 N.C. App. 449, ___, 628 S.E.2d 471, 473, disc. rev. denied, 360 N.C. 536, 633 S.E.2d 826 (2006) (citation omitted).

Despite the fact that J.J.W. was born in North Carolina, if the trial court’s order adjudicating her neglected is predicated on a prior order that was void ab initio, the trial court lacked subject matter jurisdiction to adjudicate J.J.W. neglected.  If the trial court did not have subject matter jurisdiction to adjudicate J.J.W. neglected, DSS did not have legal custody of her and it did not have standing to subsequently file a petition to terminate her mother’s parental rights as to J.J.W.  If DSS had no standing to file the termination action as to J.J.W., the trial court lacked subject matter jurisdiction over the termination proceeding as to J.J.W.

Appellant-Respondent-Mother also argues that if this Court ultimately concludes that the trial court lacked subject matter jurisdiction as to T.J.D.W. only, this Court should still vacate the trial court’s entire order terminating parental rights.  This is because the trial court’s findings and conclusions as to both children in all of its orders throughout the entire case, including the order terminating parental rights, are so inextricably intertwined that a disinterested reader could not reasonably discern a difference between the two children.  And if the trial court lacked subject matter jurisdiction in its order adjudicating T.J.D.W. an abused and neglected child, it calls into question all subsequent orders as to both children thereafter.  This Court should order the trial court to clear up its orders in this case from the beginning so as to never leave these children’s permanence in doubt at any point in the future.

For the reasons stated herein Appellant-Respondent-Mother urges this Court to find that the Court of Appeals erred in failing to find that the trial court order to terminate her parental rights as to her children is a nullity.  She prays the Court to vacate the order from which she appeals.

II.
THE COURT OF APPEALS COMMITTED REVERSIBLE ERROR BY 

FAILING TO VACATE THE TRIAL COURT’S ORIGINAL JUVENILE ADJUDICATION ORDER AS TO THE CHILD T.J.D.W. FOR LACK OF SUBJECT MATTER JURISDICTION.

Standard of Review
Appellant-Respondent-Mother references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.

____________________

The Court of Appeals dissent in this case also opined that the trial court’s order adjudicating T.J.D.W. an abused and neglected child was rendered without subject matter jurisdiction and as such it too should be vacated (COA06-1323 Slip Opinion, p. 18).  In support of the dissent’s opinion Appellant-Respondent-Mother incorporates by reference the arguments and citations made above (Argument I) as if fully set out herein and does not repeat them for brevity’s sake.

Additionally, although the trial court may have had temporary emergency jurisdiction pursuant to N.C. Gen. Stat. § 50A-204(a) in T.J.D.W.’s case in May 2004, that jurisdiction did not extend to the point of an adjudication absent the North Carolina trial court contacting the South Carolina trial court and requesting and receiving permission to proceed in North Carolina.  N.C. Gen. Stat. § 50A-204(d) (2004).  See also Brode, 151 N.C. App. at 696, 566 S.E.2d at 862.

Appellant-Respondent-Mother asks this Court to find that the Court of Appeals committed reversible error by failing to conclude that the trial court’s original order adjudicating T.J.D.W. an abused and neglected juvenile is a nullity for lack of subject matter jurisdiction.  She prays this Court vacate that order in addition to the order terminating her parental rights to T.J.D.W.

III.
THE COURT OF APPEALS COMMITTED REVERSIBLE ERROR BY 

FAILING TO VACATE THE TRIAL COURT’S ORIGINAL JUVENILE ADJUDICATION ORDER AS TO THE CHILD J.J.W. FOR LACK OF SUBJECT MATTER JURISDICTION.
Standard of Review
Appellant-Respondent-Mother references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.

____________________

Appellant-Respondent-Mother incorporates by reference the arguments and citations made above (Arguments I and II) as if fully set out herein and does not repeat them for brevity’s sake.  She asks this Court to find that the Court of Appeals committed reversible error by failing to conclude that the trial court’s original order adjudicating J.J.W. a neglected juvenile is a nullity for lack of subject matter jurisdiction.  She prays this Court vacate that order in addition to the order terminating her parental rights to J.J.W.

IV.
THE COURT OF APPEALS COMMITTED REVERSIBLE ERROR BY 

AFFIRMING THE TRIAL COURT’S TERMINATION OF PARENTAL RIGHTS ORDER AS TO THE ISSUE OF WHETHER GROUNDS EXISTED UNDER N.C. GEN. STAT. § 7B-1111(A)(8) TO TERMINATE APPELLANT-RESPONDENT-MOTHER’S PARENTAL RIGHTS.
Standard of Review
Appellant-Respondent-Mother references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.

____________________

Appellant-Respondent-Mother first notes that this argument is based on her Petition for Discretionary Review that she filed on 8 May 2007.  This Court has yet to decide if it will allow discretionary review to consider this issue not raised by the Court of Appeals dissenting opinion.  For now, Appellant-Respondent-Mother assumes this Court will allow discretionary review.  Appellant-Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

At the time DSS filed the termination petition in this case the relevant portion of the controlling statute allowed a trial court to terminate parental rights if “[t]he parent has committed... a felony assault that results in serious bodily injury to the child....”  N.C. Gen. Stat. § 7B-1111(a)(8) (2005).  The trial court in this case made such a finding and conclusion (R 137, 139) based on Appellant-Respondent-Mother’s criminal conviction for felony child abuse inflicting serious bodily injury to the child T.J.D.W. (R 86-89).

However, Appellant-Respondent-Mother had appealed this criminal conviction and at the time of her termination of parental rights hearing that criminal appeal was still pending (T 91; R 87).  Nonetheless, the Court of Appeals subsequently affirmed that criminal conviction before it entered its opinion in this termination case (COA06-1323 Slip Opinion, p. 9).  State v. W., ___ N.C. App. ___, 640 S.E.2d 403 (2007).

The Court of Appeals majority in the case sub judice opined that since it had subsequently affirmed Appellant-Respondent-Mother’s criminal conviction, it was proper for the trial court to have relied on that criminal conviction to support its conclusion that grounds existed to terminate Appellant-Respondent-Mother’s parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)(8) (COA06-1323 Slip Opinion p. 9).  This was the only ground for termination of parental rights that the Court of Appeals majority addressed in its opinion (COA06-1323 Slip Opinion pp. 7-9).  The Court of Appeals dissent did not address any of the grounds for termination (COA06-1323 Slip Opinion pp. 10-18).

Appellant-Respondent-Mother asserts that the trial court erred in finding and concluding that grounds existed to terminate her parental rights under this section of the statute based on her appealed criminal conviction because that appeal was still pending at the time of her termination of parental rights hearing.  The Court of Appeals subsequently erred in affirming the trial court’s decision.  If the criminal conviction had been overturned on appeal, the pertinent finding and conclusion in the termination order in this case would no longer stand.  This casts doubt over her children’s permanence and that contradicts the purposes and policies of the juvenile code to provide a permanent plan of care for the children at the earliest possible age.  N.C. Gen. Stat. § 7B-1100(2) (2006).

In the case In re R.T.W. this Court ruled that a trial court retains jurisdiction to terminate parental rights during the pendency of a custody order appeal in the same case.  In re R.T.W., 359 N.C. 539, 553, 614 S.E.2d 489, 498 (2005).  However, the General Assembly subsequently superseded this decision when it amended N.C. Gen. Stat. § 7B-1003 in 2005.  Surely our General Assembly did not intend for a Chapter 7B trial court to be able to rely on an appealed criminal conviction if it did not want trial courts conducting termination actions relying on appealed custody decisions in the same case.  Regardless, R.T.W. did not address the issue of a trial court’s reliance on an appealed criminal conviction in rendering a subsequent child custody order.

First, it is unclear from the record whether DSS even alleged grounds to terminate Appellant-Respondent-Mother’s parental rights to her child J.J.W. under N.C. Gen. Stat. § 7B-1111(a)(8).  In its termination petition DSS alleged as follows:  “The mother has committed and been convicted of a felony assault that resulted in serious bodily injury to the child , T.J.D.W., in that: she was found guilty of felonious child abuse on December 6, 2005 and was sentenced to ten to thirteen years in prison.” (R 99).  In language immediately preceding this paragraph of the termination petition, DSS was explicit as to whether it was addressing both children or merely one of the children (R 94-99).  For example, in the paragraph immediately preceding the quoted paragraph DSS writes “The parents have willfully abandoned the children....” (R 99) (emphasis added).  A little before that DSS alleged “As to J.J.W., the juvenile is a neglected juvenile....” (R 95) (emphasis added).  So the first point is that DSS was unclear as to whether it was alleging that grounds existed under N.C. Gen. Stat. § 7B-1111(a)(8) as to both children or merely T.J.D.W. alone.

Second, in its written order the trial court was unclear as to whether it was finding the existence of grounds under N.C. Gen. Stat. § 7B-1111(a)(8) as to both children or merely T.J.D.W. alone.  On this issue the trial court wrote “... and that the Respondent-Mother committed and was convicted of a felony assault that resulted in serious bodily injury to the child, T.J.D.W.” (R 139).  This language does not specifically state whether the trial court was concluding the existence of this ground as to both children or just one of the children.  The language in the order immediately preceding this sentence does not help the reader glean this information either (R 139, #1).  At trial the trial court simply found that all grounds were proven (T 134, lines 2-3).

Thus, it is unclear from the pleadings and from the appealed written order whether the trial court was concluding the existence of grounds to terminate Appellant-Respondent-Mother’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(8) as to one or both of the children.  In its opinion the Court of Appeals wrote “Therefore, the trial court’s further conclusion that [Respondent-Mother’s criminal] conviction provided a proper basis for terminating respondent’s rights as to J.J.W. was also correct.” (COA06-1323 Slip Opinion, p. 9).  So the Court of Appeals concluded that the trial court found grounds to terminate under N.C. Gen. Stat. § 7B-1111(a)(8) as to both children.  However, since the record evidence does not clearly indicate whether the trial court intended to conclude the existence of grounds to terminate Respondent-Mother’s parental rights to J.J.W. under N.C. Gen. Stat. § 7B-1111(a)(8), the Court of Appeals erred by affirming the trial court’s conclusion of the existence of grounds to terminate under this section of the statute as to J.J.W.

Third, the Court of Appeals majority’s reliance on a subsequently-affirmed appealed criminal conviction as support for the existence of grounds under N.C. Gen. Stat. § 7B-1111(a)(8) is misplaced.  The synthesis of the law is such that a trial court is not allowed to rely on the substance of a prior court order or judgment that is pending appeal unless it is specifically authorized to do so by statute.  N.C. Gen. Stat. § 1-294 (2006), Lowder v. All Star Mills, Inc., 301 N.C. 561, 580, 273 S.E.2d 247, 258 (1981) (disapproved, and thus overturned, on another issue at Travco Hotels v. Piedmont Natural Gas Co., 332 N.C. 288, 420 S.E.2d 426 (1992).

N.C. Gen. Stat. § 7B-1111(a)(8) does not specifically authorize a trial court to rely on a criminal conviction that is pending appeal.  The language in N.C. Gen. Stat. § 1-294 gives further indication that the legislature did not intend for trial courts to be able to rely on the substance of prior court orders and judgments pending appeal.  It reads as follows: “When an appeal is perfected as provided by this Article it stays all further proceedings in the court below upon the judgment appealed from, or upon the matter embraced therein....”  That language, “or upon the matter embraced therein”, indicates that the legislature did not intend for trial courts to be able to rely on the substance of prior orders and judgments pending appeal.  Even though N.C. Gen. Stat. § 1-294 applies to civil cases, Appellant-Respondent-Mother asserts it is applicable to this situation which was attempting to apply an appealed result from a criminal case in a termination action which is a civil case.

Thus, in this termination of parental rights case it was improper for the trial court to rely upon Appellant-Respondent-Mother’s pending appealed criminal conviction to support the conclusion that grounds existed to terminate her parental rights under N.C. Gen. Stat. § 7B-1111(a)(8) as to either of her children.  Just because the trial court got lucky on this particular occasion and the Court of Appeals subsequently affirmed Appellant-Respondent-Mother’s criminal conviction does not mean this will happen in every such instance.

In the case In re Byrd, the Court of Appeals decided that it was error for a trial court to rely on a parent’s criminal conviction to support a particular ground to terminate parental rights when that prior criminal conviction was subsequently overturned by the North Carolina Supreme Court. In re Byrd, 72 N.C. App. 277, 282-83, 324 S.E.2d 273, 278 (1985).  Just as in this case, the prior appealed criminal conviction in Byrd was pending at the time of the termination proceeding.  Id.  

Respondent-Mother asserts that it is contrary to the legislative intent, and to public policy in general, to rely on appealed prior orders and judgments that are pending in the appellate courts.  We do not know how the appellate courts will decide these cases.  A trial court cannot predict the future.  Reliance on appealed orders and judgments while they are pending appeal only further compounds the uncertainty surrounding the lives of the children in these cases.

For the reasons stated herein Respondent-Mother asks this Court to rule that the North Carolina Court of Appeals erred in affirming the trial court’s order concluding the existence of grounds to terminate her parental rights under N.C. Gen. Stat. § 7B-1111(a)(8).  Since this is the only ground for termination that the Court of Appeals considered, this case must be remanded back to the Court of Appeals for entry of an opinion consistent with this Court’s opinion (assuming this Court does not vacate the trial court’s orders for lack of subject matter jurisdiction).

CONCLUSION
On the basis of the arguments and authorities cited herein Appellant-Respondent-Mother respectfully requests that this Court vacate the Court of Appeals’s opinion affirming the trial court’s order terminating her parental rights.  The trial court lacked subject matter jurisdiction to enter an order terminating her parental rights or to even adjudicate her children abused and neglected.  The family came from South Carolina where a trial court had rendered a prior child-custody order and the North Carolina trial court did not properly establish subject matter jurisdiction under the state and federal laws in rendering its child custody order.  As such, Appellant-Respondent-Mother respectfully prays this Court to vacate the trial court’s orders.

Alternatively or in addition, Appellant-Respondent-Mother respectfully requests that this Court find that the Court of Appeals and the trial court erred in finding and concluding that it was proper to terminate her parental rights on the ground of felony child abuse inflicting serious bodily injury to the child, N.C. Gen. Stat. § 7B-1111(a)(8).  To find grounds under this section of the termination statute the trial court relied entirely on a prior appealed criminal conviction that was pending outcome at the Court of Appeals at the time of the termination hearing and it was error to do so.  Appellant-Respondent-Mother respectfully requests that if this Court does not vacate the trial court’s orders for lack of subject matter jurisdiction, that it reverse and remand this appeal back to the Court of Appeals so that it may reconsider whether the trial court properly terminated Appellant-Respondent-Mother’s parental rights and enter an opinion consistent with this Court’s opinion.
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