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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court have subject matter jurisdiction to terminate Respondent-Mother’s parental rights when Petitioner’s 3 November 2005 adjudication petition was signed by a person who failed to indicate whether he or she was the DSS director or one authorized to sign on behalf of the DSS director and record evidence failed to show whether the person was a DSS employee?

II.
Did the trial court have subject matter jurisdiction to terminate Respondent-Mother’s parental rights as to her oldest child when Petitioner failed to serve notice of its Termination of Parental Rights Motion in the Cause on this 16-year old child?

III.
Did the trial court violate Respondent-Mother’s substantial rights and commit reversible error when it found and concluded that grounds existed to terminate her parental rights?

IV.
Did the trial court abuse its discretion, violate Respondent-Mother’s substantial rights, and commit reversible error when it ordered her parental rights to the children be terminated?

STATEMENT OF THE CASE

 On 3 November 2005 the Cabarrus County Department of Social Services (“DSS”) filed a juvenile petition alleging neglect of the minor children S.R.M., C.P.S.H., and S.A.M. (R 3-4).  Pursuant to the consent of the parties, the trial court adjudicated the children neglected on 17 November 2005 and placed them in DSS custody (R 17-23, 30-36).  Between November 2005 and August 2006 the trial court reviewed the matter three times without changing the status of the case (R 43-60).

On 17 August 2006 DSS filed a second juvenile petition on the same three children this time alleging sexual abuse of S.R.M. and S.A.M. and neglect of all three children (R 61-66). However, the trial court dismissed that petition on 16 November 2006 (R 147-48).

 Between August 2006 and March 2007 the trial court reviewed the matter five times without changing the status of the case (R 67-177).  On 15 March 2007 the trial court changed the permanent plan to adoption and ordered DSS to take timely steps to achieve that permanent plan (R 185).  DSS filed a Motion in the Cause to Terminate Parental Rights on 12 June 2007 (R 200-03).

The trial court conducted the termination of parental rights (“TPR”) hearing that is the subject of this appeal between 27 September 2007 and 25 January 2008 in 12 different sessions (R 240-67, 282-85).  It terminated the parental rights of the parents on 25 January 2008 and reduced its order to writing on 14 February 2008 (R 285).

Respondent-Mother filed notice of appeal on 22 February 2008 and the father of S.R.M. and S.A.M. filed notice of appeal on 21 February 2008 (R 287-88, 291-96).  The trial judge signed the Appellate Entries forms for the parents on 22 and 26 February 2008 finding both to be indigent and qualified for court-appointed appellate counsel (R 289-90, 297-302).  The Appellate Defender appointed appellate counsel to represent both parents on 4 March 2008 (R 303-04).  Pamela Williams made a general appearance on behalf of the Guardian ad Litem for the children (“GAL”) on 11 March 2008 (R 305-06).  After one extension the court reporter served the 12-volume 1,141-page transcript on the Court and the parties and the appellants received it on 22 April 2008 (R 307-08).

Appellants served a Proposed Record on all parties on 1 May 2008 (R 317).  After no appellee served objections or proposed amendments to the Proposed Record within the requisite time limits of Appellate Rule 3A appellants filed the Record with the Court of Appeals on 20 May 2008 (R 319).  The Court of Appeals docketed the Record on 27 May 2008.

JURISDICTION

Our General Assembly has authorized Respondent-Mother to appeal under N.C. Gen. Stat. §§ 7A-27(c), 7B-1001(a)(6), and 7B-1002(4) (2007).  Respondent-Mother filed written notice of appeal on 22 February 2008 (R 287-88).

STATEMENT OF THE FACTS

 There are three children in this case:  a seven-year old girl named S.R.M. (“Sara”), a 16-year old boy named C.P.S.H. (“Carl”), and a five-year old girl named S.A.M. (“Shelly”) (R 241)
.  The children’s mother is Susan M., Sara’s and Shelly’s father is C.M., and Carl’s father is Johnny H. (R 9, 240).

DSS’s involvement with the family dates back to 2001 when it investigated the family because Carl was showing up to school unkempt (R 242).  The family’s issues were unemployment, unstable housing, lack of supervision, failing to get the children to medical appointments, failing to ensure the children took their medication, and Susan’s substance abuse (R 242-44).  DSS worked with the family between 2001 and 2005 and almost closed the case in July 2005 (T 793-96, 800; R 242-44).  

However, the children still needed mental health follow-up and Carl needed out-of-home placement due to being diagnosed with a form of autism known as Asperger’s Syndrome in January 2005 (T 65, 804).  Sara was also diagnosed with a less invidious form of autism known as pervasive developmental delay that same month (T 75).  DSS reached the conclusion that the family needed court intervention and it filed a juvenile petition alleging neglect on 3 November 2005 (R 3-4, 244).

After the trial court adjudicated the children neglected on 17 November 2005 and placed them in DSS custody it ordered the mother, Susan, to do the following:  (1) submit to a psychological evaluation, (2) submit to a substance abuse assessment, (3) submit to random drug screens, (4) attend AA or NA meetings, (5) refrain from using impairing substances, (6) attend a parenting course and demonstrate skills learned, (7) obtain and maintain stable employment, (8) obtain and maintain suitable housing, (9) maintain contact with the social worker, (10) and abide by the visitation plan (R 18-20, 22).  

On 2 February 2006 Susan was diagnosed with high-functioning autism (R 181).  The diagnosing healthcare professionals recommended that Susan continue with Vocational Rehabilitation services, continue with therapy, seek support and assistance with money management, participate in diabetes management education, and request a case manager through Piedmont Behavioral Healthcare’s Developmental Disability Services (R 181).

At the first review hearing on 16 February 2006 the trial court found that Susan had (1) completed her psychological evaluation and her substance abuse assessment, (2) tested negative for controlled substances on 9 December 2005, (3) begun parenting classes, (4) obtained employment, (5) obtained housing, (6) maintained contact with DSS, and (7) appropriately visited with the children (R 43).  The trial court ordered that reunification efforts continue and that the parents could begin unsupervised visits with the children (R 44).

On 1 May 2006 DSS received a report of sexual abuse against Sara and Shelly with the alleged perpetrator being their father, Mr. M. (R 61-66, 184).  DSS substantiated the allegations and on 17 August 2006 it filed a second juvenile petition alleging sexual abuse of Sara and Shelly and neglect of all three children (R 61-66).  The Kannapolis Police Department investigated the matter with inconclusive results (R 184).  DSS ceased pursuing a formal adjudication and the trial court dismissed the second petition on 16 November 2006 (R 147-48).  However, DSS required Susan to attend non-offender services to demonstrate an ability to protect her children going forward (R 147).

On 1 September 2006 the trial court reviewed the case and found that Susan had done the following: (1) followed through with the recommendations from her psychological evaluation, (2) completed her substance abuse treatment, (3) submitted to a random drug screen on 31 May 2006 with negative results but failed to provide a requested screen on 4 August 2006, (4) completed a parenting class and demonstrated appropriate parenting techniques during visits, (5) been approved for disability, (6) secured housing but owed $925, (7) maintained contact with DSS, and (8) abided by the visitation plan (R 70).

On 26 October 2006 the trial court conducted a permanency planning hearing and found the following concerning Susan:  (1) she had not seen her therapist since the last court date but she had an appointment scheduled for 19 October 2006 (sic), (2) she was seeing her doctor for medication assessment, (3) she was continuing to follow through with Vocational Rehabilitation services, (4) she had submitted to a random drug screen on 9 October 2006 with negative results, (5) she was demonstrating appropriate parenting techniques during visits, (6) she had been approved for disability pay, (7) she had secured housing, (8) she had maintained contact with DSS, and (9) she had abided by the visitation plan (R 100).

On 8 February 2007 the trial court conducted another permanency planning hearing at which it found that Susan had not made sufficient progress in addressing the issues that had led to her children’s removal from her care (R 150).  Specifically, the trial court found that Susan had not (1) followed through with case management services with Piedmont Behavioral Healthcare, (2) regularly seen her therapist since 18 October 2006, (3) followed through with Vocational Rehabilitation in order to locate employment, or (4) obtained housing suitable for herself and her children (R 150).  In addition, DSS had a concern about whether Susan understood how to protect her children (R 150).

At that same hearing however the trial court found that Susan had (1) submitted to a random drug screen on 2 February 2007 with negative results, (2) completed a parenting class on 22 February 2006, (3) interacted appropriately with her children during visits, (4) received disability pay of $494.00 per month, (5) maintained weekly contact with DSS, (6) completed a non-offender’s parenting group on 2 January 2007, and (7) was scheduled to start seeing a therapist weekly (R 150).  The trial court continued reunification efforts at the conclusion of the 8 February 2007 permanency planning hearing (R 152).

On 15 March 2007 the trial court conducted a third permanency planning hearing at which it again found that Susan had not made sufficient progress in addressing the issues that had led to her children’s removal from her care (R 181).  The trial court, by-and-large, cited many of the same findings it made at the previous hearing to support this conclusion but it added the following: (1) Susan had not attended therapy since 19 October 2006 because her therapist had told her that if Susan did not need the therapy then she should not attend therapy and Susan felt like she was fine, (2) Susan had participated in 10 weeks of financial planning services but still had financial difficulties, (3) Susan’s diagnoses of autism and depression were affecting her ability to follow through and that she would always need case management services to help her (R 181-82).

On the other hand, the trial court also found that Susan (1) had switched from Medicaid to Medicare and Medicare would not pay for her therapy with her old therapist, (2) was taking her prescribed medications regularly, (3) was abiding by the visitation plan, (4) had completed and complied with all of the requirements of her non-offenders group, (5) was demonstrating an ability to recognize signs and symptoms of child sexual abuse, and (6) had completed an assessment for a new therapist but had only recently begun that therapy due to scheduling conflicts (R 181-82).

Additionally the trial court found that both parents had secured housing but that it was not appropriate for the children (R 183).  The parents also owed money for their former residences (R 183).  The trial court made findings as to Mr. M. that were similar to the findings it made concerning Susan (R 182-84).  The trial court concluded that it was not possible to return the children home in the next six months and it changed the permanent plan to adoption at the 15 March 2007 hearing (R 184-85).

DSS filed a Motion in the Cause to Terminate Parental Rights on 12 June 2007 (R 200-03).  It alleged that Susan had neglected the children, that she willfully left them in foster care for more than 12 months without satisfactory progress aimed at removing them from foster care, and that she was incapable of caring for the children such that they were dependent (R 201).  Mr. M. filed an Answer denying the material allegations (R 206-09).

The trial court reviewed visitation on 23 August 2007 and ordered that the Susan’s visits be conducted separately because Mr. M. was violating the visitation plan by kissing the girls on the lips (R 211-12).  On 6 September 2007 the trial court conducted another permanency planning hearing at which it concluded that Susan had not made reasonable progress to remove her children from foster care (R 218-21).  The trial court found that Susan had not regularly attended therapy (R 219).  Since leaving her previous therapist due to the Medicaid/Medicare problem she had started with a new therapist in July 2007 but attended only two appointments after that because she felt uncomfortable with the new therapist (R 219).  However, Susan changed her mind and scheduled another appointment with the new therapist for 27 September 2007 (R 219).  

The trial court found that Susan had not regularly attended Vocational Rehabilitation services either (R 219).  However, she was attending a local community college for phlebotomy training (R 219).  Susan was regularly attending appointments with her psychiatrist and she was regularly taking her medication (R 219-21).  She and Mr. M. had obtained housing with two bedrooms and two baths and were only $80 behind on rent (R 220).  The trial court further found that Susan had not maintained regular contact with DSS (R 220).  The trial court maintained the permanent plan of adoption at this 6 September 2007 permanency planning hearing (R 221).

The trial court began the TPR hearing on 27 September 2007 and continued it in progress over 12 different court sessions through the end of January 2008 (R 232-67, 282-85).  The trial court received an enormous amount of information during this hearing including the following.  The parents were at every team meeting (T 626).  Susan rode her bike to DSS on one occasion to pick up some bus tokens (T 606).  Even though the parents moved around a lot the social worker always knew where they were (T 651-52).  The social worker lost phone contact with the parents only once and it was for a very brief period (T 652).

Social Worker Loiko testified that she had no concerns about Susan’s parenting abilities based on Loiko’s observation of a visit with Susan and the two girls that occurred on 1 October 2007 (T 495).  Susan had continued Vocational Rehabilitation services up through August 2007 (T 190-91, 199).  The Vocational Rehabilitation services providers did not take Susan’s autism into account when they worked with her (T 190-91).

There was much testimony about the parents’ financial difficulties (T 277-99, 302, 314-19, 324, 329-41, 346-47).  In the end Susan argued that the family had relied on the income they received for the children’s disabilities and when DSS removed the children the family lost that income and became destitute (T 901-08).

Susan’S therapeutic goals were to develop coping strategies, improve organization, improve communication, improve social skills, and develop emotional support strategies (T 353, 371).  Her therapeutic goals did not include any parenting goals (T 363).  During the progress of the TPR hearing Susan changed therapists again (T 395-96).  One of the DSS social workers admitted that Susan did not get the services she needed, that Susan’s regression in therapy could have been the result of medication changes, and that Piedmont Behavioral Healthcare stone-walled the social worker when she would call to ask about Susan (T 400, 412, 419).

Susan made a motion to dismiss at the close of DSS’s evidence (T 879).  The trial court allowed the motion as to the incapability ground only (T 885).  Susan did not present any evidence and renewed her motion to dismiss but the trial court again denied it (T 885-86).  Ultimately the trial court found that grounds existed to terminate Susan’s parental rights based on neglect and willfully leaving the children in foster care for more than twelve months (R 265).  The trial court terminated Susan’s parental rights to all three children and reduced its order to writing on 14 February 2008 (R 285). Susan gave timely notice of appeal (R 287-88).  She will develop further facts as needed in the arguments below.

ARGUMENTS

I.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS BECAUSE PETITIONER FAILED TO PROPERLY VERIFY ITS 3 NOVEMBER 2005 ADJUDICATION PETITION IN VIOLATION OF N.C. GEN. STAT. § 7B-403 THUS DIVESTING THE TRIAL COURT OF AUTHORITY TO ENTER FURTHER CUSTODY ORDERS ON THE CHILDREN.

ASSIGNMENTS OF ERROR NOS. 1, 5, 7, R 313-14
Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
“‘[W]hether a trial court has subject matter jurisdiction is a question of law, which is reviewable on appeal de novo.’" Childress v. Fluor Daniel, Inc., 172 N.C. App. 166, 167, 615 S.E.2d 868, 869 (2005) (quoting Ales v. T. A. Loving Co., 163 N.C. App. 350, 352, 593 S.E.2d 453, 455 (2004)).

____________________

This Court should vacate the trial court’s TPR order because DSS failed to properly verify its original adjudication petition back in November 2005.  That petition is signed by a person named “Justice Johnson” and there is no record evidence of whether he or she was the DSS director or whether he or she was authorized to verify juvenile adjudication petitions on behalf of the DSS director (R 4).  The signature block below Justice Johnson’s signature is for a DSS social worker named “Carrie McClain” but Carrie McClain’s signature does not appear on the petition (R 4).  

A juvenile adjudication petition shall be drawn and verified by the DSS director or one authorized to sign on behalf of the DSS director.  N.C. Gen Stat. § 7B-403 (2007).  See also In re T.R.P., 360 N.C. 588, 591, 636 S.E.2d 787, 790 (2006).  Failure to properly verify a juvenile adjudication petition per N.C. Gen Stat. § 7B-403 divests the trial court of subject matter jurisdiction in the case.  Id. At 593, 636 S.E.2d at 792. 

Subject matter jurisdiction “refers to the power of the court to deal with the kind of action in question,” and “is conferred upon the courts by either the North Carolina Constitution or by statute.”  Harris v. Pembaur, 84 N.C. App. 666, 667, 353 S.E.2d 673, 675 (1987) (citation omitted). “‘Subject matter jurisdiction cannot be conferred upon a court by consent, waiver or estoppel, and failure to demur or object to the jurisdiction is immaterial.’”  Stark v. Ratashara, 177 N.C. App. 449, 451-52, 628 S.E.2d 471, 473 disc. review denied, 360 N.C. 536, 633 S.E.2d 826 (2006) (citation omitted).

A court may consider the issue of subject matter jurisdiction anytime and parties may raise the issue for the first time on appeal.  In re T.B., 177 N.C. App. 790, 791, 629 S.E.2d 895, 896-97 (2006) (internal citations omitted).  If a court finds at any stage of the proceedings that it lacks subject matter jurisdiction, it must dismiss the action for want of jurisdiction.  Burgess v. Gibbs, 262 N.C. 462, 465, 137 S.E.2d 806, 808 (1964).

This Court has opined that where a social worker signs a juvenile petition “for” the DSS director but then checks the block indicating that she is the DSS director, the petition is not properly verified and it divests the trial court of subject matter jurisdiction to enter further custody orders including a TPR order.  In re S.E.P., ___ N.C. App. ___, ___, 646 S.E.2d 617, 621 (2007).  In S.E.P. the record evidence showed that the person signing the juvenile petition was employed by DSS but that she was not the DSS director despite indicating on the petition that she was the DSS director.  Id.  Thus, when the signer checked the block indicating that she was the DSS director this Court opined that the petition was not properly verified and the trial court was divested of subject matter jurisdiction to enter further custody orders.  Id.  

On the other hand, this Court has opined that where a social worker signs a petition and fails to indicate that she is either the DSS director or one authorized to sign for the DSS director the petition is still properly verified so long as there exists some record evidence that the signer is employed by DSS and has some knowledge of the petition’s factual assertions.  In re Dj.L., ___ N.C. App. ___, ___, 646 S.E.2d 134, 137 (2007).

The case sub judice lies between S.E.P. and Dj.L. but is closer to S.E.P.  Here, the petition signer, Justice Johnson, does not indicate whether he or she is the DSS director or one authorized to sign on behalf of the DSS director (R 4).  In addition, there is no record evidence that Justice Johnson is employed by DSS.  There is no record evidence that Justice Johnson has knowledge of the petition’s factual assertions other than the verification statement itself.  That is, there is no record evidence that Justice Johnson was an investigating social worker or some such person.  As such, this situation is more like that contained in S.E.P.  Thus, this Court should rule as it did in S.E.P. and vacate all of the trial court’s custody orders in this case.  In re Civil Penalty, 324 N.C. 373, 379 S.E.2d 30 (1989) (holding that subsequent Court of Appeals panels are bound by prior Court of Appeals decisions even if those decisions are by a different panel).

On 17 August 2006 DSS filed a second juvenile petition in this case (R 61-66).  However, this second petition is also insufficient to confer subject matter jurisdiction on the trial court.  Even though that second petition may have been properly verified, the trial court subsequently dismissed that petition on 16 November 2006 (R 147, #4).  Thus, neither the 3 November 2005 adjudication petition nor the 17 August 2006 adjudication petition conferred subject matter jurisdiction on the trial court.

For the reasons stated herein Respondent-Mother asks this Court to vacate all of the trial court’s custody orders in this case to include, but not limited to, its TPR order and its 17 November 2005 adjudication order.

II.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO

TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS AS TO HER OLDEST CHILD BECAUSE PETITIONER FAILED TO SERVE NOTICE OF THE TERMINATION OF PARENTAL RIGHTS MOTION IN THE CAUSE ON THIS 16-YEAR OLD CHILD IN VIOLATION OF N.C. GEN. STAT. § 7B-1106.1(A)(6).

ASSIGNMENTS OF ERROR NOS. 2, 5, 7, R 313-14
Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
“‘[W]hether a trial court has subject matter jurisdiction is a question of law, which is reviewable on appeal de novo.’" Childress v. Fluor Daniel, Inc., 172 N.C. App. 166, 167, 615 S.E.2d 868, 869 (2005) (quoting Ales v. T. A. Loving Co., 163 N.C. App. 350, 352, 593 S.E.2d 453, 455 (2004)).

____________________

“Upon the filing of a motion [to terminate parental rights], the movant shall prepare a notice directed to . . . the juvenile, if the juvenile is 12 years of age or older at the time the motion is filed.”  N.C. Gen. Stat. § 7B-1106.1(a)(6) (2007).  Since the record contains no evidence that DSS, or anyone else, issued a notice, petition, summons or anything akin to these things on 16-year old Carl in this case, this Court must vacate the trial court’s order as to Carl for lack of subject matter jurisdiction.
The record shows that Carl was born in March 1991 making him 16 years old when DSS filed its TPR motion on 12 June 2007 (R 3, 200).  Although DSS’s motion is verified, it contains no certificate of service (R 203).  The trial court conducted a “Pre-TPR Conference” on 6 July 2007 at which it found that Respondent-Mother’s GAL acknowledged receipt of the TPR motion (R 204).  However, the trial court made no other findings regarding service and notice at that conference (R 204-05).  In its TPR order the trial court found that both parents had been served with a copy of the TPR motion and notice of hearing but it made no other findings concerning service and notice on any other person or party (R 241, #4).  The record contains no other evidence concerning notice and service of the TPR motion.

Since Carl was statutorily entitled to notice of the TPR proceedings and the record contains no evidence that Carl ever received said notice, the trial court lost subject matter jurisdiction.  N.C. Gen. Stat. § 7B-1106.1(a)(6) (2007).  See also In re S.F., ___ N.C. App. ___, ___ S.E.2d ___ (COA08-197, June 3, 2008) (holding that a trial court lost subject matter jurisdiction when the record lacked evidence that summons was issued to the child in a TPR action filed under N.C. Gen. Stat. § 7B-1106(a), TPR actions filed via petition rather than motion in the cause).  This Court has previously reversed and remanded for a new hearing when the record showed that DSS had failed to notice the parents in a TPR Motion in the Cause proceeding.  In re Alexander, 158 N.C. App. 522, 525, 581 S.E.2d 466, 468 (2003).

Respondent-Mother respectfully requests that this Court vacate the trial court’s TPR order as to her oldest child, Carl, if it does not vacate on all three children pursuant to her first argument.

III.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL

RIGHTS AND COMMITTED REVERSIBLE ERROR WHEN IT FOUND AND CONCLUDED THAT GROUNDS EXISTED TO TERMINATE HER PARENTAL RIGHTS.

ASSIGNMENTS OF ERROR NOS. 3, 4, 6, R 313-14

Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
A termination of parental rights proceeding involves two separate analytical stages:  an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  On appeal the standard of review at the adjudicatory stage is whether the trial court’s findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  However, an appellate court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001).  At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

____________________

Respondent-Mother references and incorporates the prior arguments as if fully set out herein.  

Neglect
The trial court should not have found and concluded that grounds existed to terminate Respondent-Mother’s parental rights based on neglect because she had done most, if not all, of what the trial court ordered her to do to effect reunification.  

Following adjudication the trial court ordered Respondent-Mother to do the following:  (1) submit to a psychological evaluation, (2) submit to a substance abuse assessment, (3) submit to random drug screens, (4) attend AA or NA meetings, (5) refrain from using impairing substances, (6) attend a parenting course and demonstrate skills learned, (7) obtain and maintain stable employment, (8) obtain and maintain suitable housing, (9) maintain contact with the social worker, (10) and abide by the visitation plan (R 18-20, 22).  After she was diagnosed with autism, healthcare professionals recommended that she continue with Vocational Rehabilitation services, continue with therapy, seek support and assistance with money management, participate in diabetes management education, and request a case manager through Piedmont Behavioral Healthcare’s Developmental Disability Services (R 181).

By February 2006 she had completed her psychological evaluation and her substance abuse assessment, tested negative for controlled substances on 9 December 2005, begun parenting classes, obtained employment, obtained housing, maintained contact with DSS, and appropriately visited with the children (R 43).  

In August 2006 DSS substantiated allegations of sexual abuse against Respondent-Mother’s girls and subsequently required Respondent-Mother to attend non-offender services to demonstrate an ability to protect her children going forward (R 61-66, 147).  On 2 January 2007 Respondent-Mother completed a non-offender’s parenting group (R 150).  By March 2007 she satisfied the trial court that she was demonstrating an ability to recognize signs and symptoms of child sexual abuse (R 181-82).

By September 2006 Respondent-Mother had followed through with the recommendations from her psychological evaluation, completed her substance abuse treatment, continued to submit to random drug screens with negative results, completed a parenting class and demonstrated appropriate parenting techniques during visits, been approved for disability, secured housing, maintained contact with DSS, and abided by the visitation plan (R 70).

By October 2006 Respondent-Mother had (1) continued to see her doctor for medication assessment, (2) continued to follow through with Vocational Rehabilitation services, (3) continued to submit to random drug screens with negative results, (4) demonstrated appropriate parenting techniques during visits, (5) been approved for disability pay, (6) secured housing, (7) maintained contact with DSS, and (8) continued to abide by the visitation plan (R 100).

By February 2007 Respondent-Mother continued to submit to random drug screens with negative results, continued to interact appropriately with her children during visits, continued to receive disability pay, continued to maintain weekly contact with DSS, and was scheduled to start seeing a therapist weekly (R 150).

By March 2007 Respondent-Mother had participated in 10 weeks of financial planning services, switched from Medicaid to Medicare to help pay for therapy, continued to take her prescribed medications regularly, continued to abide by the visitation plan, and had completed an assessment for a new therapist and recently begun that therapy (R 181-82).

In essence, Respondent-Mother did everything the trial court asked of her except perhaps maintaining employment and stable housing.  However, she was disabled and drew disability pay and she was perhaps unable to maintain stable housing on account of poverty which was the result of losing her children--and their disability paychecks--to DSS when this case started (see below for more detailed arguments on this issue).

In addition, in May 2007 Respondent-Mother’s disability resulted in her being assigned a Community Support Service worker who developed a Person Centered Plan for her (T 428).  This Person Centered Plan included the following goals: (1) organize finances and appointments with assistance, (2) keep herself and her house clean with assistance, (3) participate in community activities with assistance, (4) find and maintain employment with assistance, and (5) find and use a dentist with assistance (T 429).  Her worker testified at the TPR hearing evidence that she had agreed to these goals and that she was meeting them to the best of her abilities (T 433-34, 441).

At the time DSS filed its TPR motion the relevant portion of the controlling statute allowed a trial court to terminate parental rights if: “The parent has  . . . neglected the juvenile.  The juvenile shall be deemed to be . . . neglected if the court finds the juvenile to be . . . a neglected juvenile within the meaning of G.S. 7B-101.”  N.C. Gen. Stat. § 7B-1111(a)(1) (2007).  A neglected juvenile is one

“who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law.”

N.C. Gen. Stat. § 7B-101(15) (2007.

DSS must prove that neglect exists at the time of the TPR hearing or that there is a probability of neglect repetition.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  In examining the circumstances of a parent who has not been residing with the children this Court has considered the parent’s ability to adhere to a court-ordered case plan.  In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000).  Where the parent fails to adhere to that case plan a trial court may find that the parent has neglected the children and/or that there would be a probability of future neglect were the children returned to the parent’s care.  Id.  
By the same token, a parent who adheres to a court-ordered case plan cannot be deemed to have neglected her children or given rise to a presumption that she would neglect them again if they were returned to her care.  This Court has previously opined that when a parent substantially complies with a court-ordered case plan, reunification should take place.  In re J.K.H., No. COA01-753, 2002 N.C. App. LEXIS 1718 (March 5, 2002) (unpublished) (See Appendix of this brief).

Respondent-Mother also points out that when she consented to an adjudication of neglect in November 2005 she suffered from autism and depression but did not have the benefit of a GAL as she did for the TPR hearing (R 17).  While this fact does not allow her to collaterally attack that adjudication order at this juncture, this Court must still consider it in light of the fact that the trial court later deemed her to be in need of a GAL due to cognitive limitations (R 150, #5).

Thus, Respondent-Mother asserts that she did not neglect her children.  Given her disability she did the best she could to get her children out of foster care.  The fact that she suffered from autism and was perhaps not as good a parent as DSS would have liked is not her fault.  Such circumstances might be indicative of dependency but they are definitely not indicative of neglect.  She prays this Court will find that the trial court reversibly erred in finding and concluding that grounds existed to terminate her parental rights based on neglect.

Willfully Leaving Children in Foster Care
Here the trial court erred because it failed to find or conclude that Respondent-Mother’s having left the children in foster care was not on account of her poverty.  The statute provides that the trial court may not terminate under this section if a parent is unable to care for her children on account of poverty.  N.C. Gen. Stat. § 7B-1111(a)(2) (2007).

There was much testimony at the TPR hearing about the parents’ financial difficulties (T 277-99, 302, 314-19, 324, 329-41, 346-47).  The parents borrowed money from a local church to assist them with bills (T 277-99).  They had to undergo budget counseling (T 302).  They owed their various landlords rent money (T 329-30).  They were late paying utility bills throughout 2007 (T 346-47).

However, Respondent-Mother was also disabled and she drew disability pay (R 152).  She qualified for Medicaid (T 826-27).  She received food stamps from June 2006 through September 2006 and only stopped receiving them because she failed to reapply for them (T 836).  She rode her bike to DSS to pick up bus tokens because the father was using the family’s only car to go to work (T 606).  

Respondent-Mother argued that the family had relied on the income they received for the children’s disabilities and when DSS removed the children the family lost that income and became destitute (T 901-08).  This was a viable argument based on the record evidence.  The trial court failed to make any findings that Respondent-Mother’s failure to remove her children from foster care was not the result of her poverty.  As such, the trial court’s analysis of the situation on this particular termination ground was incomplete.  It is altogether possible and even likely that Respondent-Mother was unable to remove her children from foster care on account of poverty.

Respondent-Mother requests that this Court find that the trial court reversibly erred in finding and concluding that grounds existed to terminate her parental rights based on willfully leaving her children in foster care.

IV.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT ORDERED HER PARENTAL RIGHTS TO THE CHILDREN BE TERMINATED.

ASSIGNMENTS OF ERROR NOS. 8, 9, R 314

Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
At the dispositional stage of a TPR hearing the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

____________________

Respondent-Mother references and incorporates the prior arguments as if fully set out herein.  

The trial court abused its discretion in terminating Respondent-Mother’s parental rights to Carl because he is highly unlikely to be adopted.  In May 2007 he was 5 feet, nine inches tall and weighed 215 pounds (R 11-8).  He had been diagnosed with Asperger’s Syndrome, motor dyspraxia, oppositional defiant disorder, and attention deficit disorder (T 70).  He had sexually offended against his sister (T 92).  He was so aggressive towards others at school that he had to be taught at home for a period (T 71).  Even when placed back in school as late as October 2007 he continued to get suspended for aggression towards others (R 276).  He has extremely poor hygiene and social skills often not wanting to bathe or brush his teeth which in turn subjects him to ridicule by his peers for his offensive odor (T 38-39, 92, 94).   

When the trial court terminated Respondent-Mother’s parental rights Carl was a month shy of his 17th birthday leaving the parties with about a year to try to get him adopted before he ages out of the system (R 241, 285).  His foster parents did not want to adopt him (R 277).  Carl did not want to be adopted and said that he would refuse to consent to an adoption (R 231).  He wanted to return to the care of his parents (R 231).  Respondent-Mother continued to visit with him throughout the case and those visits went well even during the TPR hearing (T 214).  Carl was not the cute, lovable, adorable little child thousands of adoptive parents line up to try to adopt.  The trial court’s termination of Respondent-Mother’s parental rights left Carl a legal orphan.

Our Supreme Court has opined that it was the legislative intent that even where grounds for termination might exist, a child’s best interests might still dictate that the family unit should not be dissolved.  In re Montgomery, 311 N.C. 101, 117, 316 S.E.2d 246, 251 (1984).  This Court has previously reversed and remanded for abuse of discretion where the trial court terminated the parental rights of a parent with a similar child.  In re J.A.O.,166 N.C. App. 222, 228, 601 S.E.2d 226, 230 (2004).

Concerning the girls, Respondent-Mother asserts that a trial court abuses its discretion where it terminates in light of making a fatal legal error such proceeding without subject matter jurisdiction.  For the reasons stated herein Respondent-Mother urges this Court to rule that the trial court abused its discretion, committed reversible error, and violated her substantial rights in concluding that it was in her children’s best interests to terminate her parental rights and then doing so.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s termination order in this case.  Alternatively or in addition, Respondent-Mother requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.
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________________________________

Richard Croutharmel

Attorney for Appellant-Respondent-Mother

303-200 Blake St, Suite 211

Raleigh, NC 27601

Phone:  (919) 755-1113

Fax: (919) 755-1162

Email: rcroutharmel@earthlink.net

N.C. State Bar No. 29165

CERTIFICATE OF SERVICE
I certify that I served the original of the foregoing BRIEF FOR APPELLANT-RESPONDENT-MOTHER with the Office of the Clerk of the North Carolina Court of Appeals by hand delivery to the following address:

Mr. John Connell, Clerk

North Carolina Court of Appeals

227 S. Fayetteville Street

7th Floor, Wachovia Building

Raleigh, NC 27601

The undersigned attorney hereby certifies that copies of the foregoing BRIEF FOR APPELLANT-RESPONDENT-MOTHER were served upon the other parties this day by placing copies thereof in a depository under the exclusive care and custody of the United States Postal Service in first class, postage-prepaid envelopes and properly addressed as follows:

Juanita Allen

28 Branchview Drive

Concord, NC 28025

Pamela Williams

P.O. Box 2448

Raleigh, NC 27602

Peter Wood

P.O. Box 3035

Raleigh, NC 27602

THIS the _____ day of _______________, 2008.

________________________________

Richard Croutharmel

Attorney for Appellant-Respondent-Mother

303-200 Blake St, Suite 211

Raleigh, NC 27601

Phone:  (919) 755-1113

Fax: (919) 755-1162

Email: rcroutharmel@earthlink.net

N.C. State Bar No. 29165

APPENDIX
� Not their real names.  Respondent-Mother does not adopt the same pseudonym for S.R.M. as in the GAL brief because it is a nickname for Respondent-Mother’s name and is thus confusing.





