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QUESTIONS PRESENTED

******************************************

I.
Should the trial court be reversed because it erred in terminating the parental rights of the Respondent-Mother when it failed to appoint a guardian for her, and she was entitled to such an appointment as a matter of law?
II.
Should the trial court be reversed because it erred in terminating the parental rights of the Respondent-Mother when it failed to hold a bifurcated hearing?
III.
 Should the trial court be reversed because it erred in terminating the parental rights of the Respondent-Mother when the petitioner failed to carry its burden of proving that the mother did not make reasonable progress in correcting the conditions which led to removal, and that her behavior was willful?

IV.
Should the trial court be reversed because it erred in terminating the parental rights of the Respondent-Mother when the petitioner failed to carry its burden of proving that the mother neglected the children, or did not make reasonable progress in correcting the conditions which led to removal, and DSS failed to make reasonable efforts at reunification?

V.
Should the trial court be reversed because it erred in terminating the parental rights of the Respondent-Mother when the petitioner failed to carry its burden of proving that the mother willfully failed to support her children?

VI.
Should the trial court be reversed because it erred in terminating the parental rights of the parents, because it was not in the best interests of the children?

STATEMENT OF THE CASE
This case originated with a Petition, filed 9 July 2002, alleging that Ms. F's four children were neglected and dependent.  Summons was issued the same day, in addition to a non-secure custody order.  The 7-day hearing was held on 12 July 2002, and on 29 August 2002, the children were adjudicated to be neglected and dependent.

Review hearings were held on 18 October 2002 and 24 April 2003.  On 2 June 2003 and 20 August 2003, Permanency Planning Hearings were held, and at the second of the two hearings, the plan was changed to termination of parental rights.  On 2 September 2003, Mecklenburg Co. DSS filed a Petition to Terminate Parental Rights.

The case came on for hearing at the 8-9 March 2004 Session of Juvenile Court, Mecklenburg County, before the Hon. Louis A. Trosch, District Court Judge presiding, upon Petitioner's Petition to Terminate Parental Rights to the minor children in the above captioned case.   On 22 March 2004, Judge Trosch entered an Order terminating parental rights.  Respondent-Mother, Shakeena F., filed timely Notice of Appeal.
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to North Carolina General Statute §7B- 1113 which provides for appeal subsequent to the termination of parental rights.  The order entered by Judge Trosch terminating Respondent-mother’s parental rights to her four children is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
On 9 July 2002, the Mecklenburg Co. Department of Social Services filed a Petition alleging that Shakeena F's four (4) children were neglected and dependent (R. p. 3-14). They were taken into custody the same day, pursuant to a non-secure order (R. p. 15-16).

The case plan apparently initially required the mother to address issues regarding substance abuse, then later domestic violence, housing, and employment (R. p. 47).  Additionally, she was told that she needed to attend a series of parenting classes appropriate for the various ages of her children, and learn CPR because of the medical problems of her infant (T. p. 34, lines 12-25).

On 29 August 2002, the children were adjudicated to be neglected and dependent (R. p. 27).  The dispositional hearing was not held until 18 October 2002;  

(R. p. 39).  The mother was ordered to begin substance abuse treatment, and to attend Drug Court immediately (R. p. 29).  She felt overwhelmed by the number of activities in the case plan, but she was also told by the social worker that the primary objective of her case plan was to address her addiction, and that she needed to address substance her abuse issues before moving on to the other parts of her case plan (R. p. 31).  

Ms. F. began working on her case plan.  She had good visits with her children 

(R. p. 40-43).  During September 2002, she began working on her substance abuse problems by attending Drug Court, and she continued to look for employment (R. p. 42).  Ms. F. had her initial assessment through the Drug Court program, and attended some of the classes, but she realized that the program was so intensive, that she would not be able to maintain employment also (R. p. 43).  The Record indicates that she was approved to get into the "FIRST" program instead, although there was a waiting list (R. p. 47-48).  It appears she had a negative drug screen around that time (R. p. 48).

Ms. F. attempted to secure appropriate housing.  However, she did not qualify for housing assistance because she was on the waiting list for the substance abuse program, rather than being actively enrolled (R. p. 48).  She continued to have good visits with her children (R. p. 48).

At some point in time - - roughly between the end of 2002, and early 2003 - - Ms. F. relapsed, and stopped attending her substance abuse classes (R. p. 63).  She stopped visiting the children sometime during the month of February, because she feared she would be arrested for being out of compliance with the drug court program (R. 63; T. p. 72, line 23, through p. 73, line 5), and subsequently she was told she was not allowed to see her children anymore (T. p. 73, lines 4-23).

On 24 April 2003, an order was issued for her arrest by the Drug Court (R. p. 68) and she was taken to jail that day (R. p. 69).  After her release from jail, on or about 30 May 2003, she was transferred to the "Cascade" program (R. p. 69).  A few days later, on 2 June 2003, a Permanency Planning hearing was held (R. p. 71-74).  The trial court found that Ms. F. was, at that point in time, in compliance with the Drug Court Program (R. p. 72).  The order also stated that Ms. F. had been incarcerated since February, and as a result there were several goals of her case plan which she had not been able to complete (R. p. 72-3). 

At some point during the summer of 2003, Ms. F. moved to Washington DC, where she has family.  She hoped that she could get support from her family, and work on her case plan goals there (T. p. 25, lines 17-25;  p. 38, lines 1-10).

At the second Permanency Planning hearing, the order changed the goal to termination of parental rights (R. 87).  On 2 September 2003, DSS filed its Petitions to Terminate Parental Rights, (R.p. 100-111) alleging that Ms. F. had (1) neglected her children by failing to complete her case plan; (2) left the children in foster care willfully for more than 12 months without making reasonable progress in correcting conditions that caused removal; and (3) failed to pay support during the six (6) months prior to the date the petition was filed (R. p. 100 – 111).  Six months after the petitions were filed, on 8 March 2004, (T. p. 3, lines 1-5) the hearing was held during which Ms. F's rights to her children were terminated.

ARGUMENT
I.
THE TRIAL COURT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER BECAUSE IT FAILED TO APPOINT A  GUARDIAN FOR HER, AND SHE WAS ENTITLED TO SUCH AN APPOINTMENT AS A MATTER OF LAW.


ASSIGNMENT OF ERROR NO. 15, R p. 150

North Carolina General Statute  § 7B-602(b)(1) states in pertinent part that a Guardian ad litem[GAL] shall be appointed to represent a parent in cases, “[w]here it has been alleged  that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101 in that the parent is incapable as a result of substance abuse . . of providing proper care and supervision of the juvenile . . .” Id. (emphasis added).

Additionally, § 7B-1101(1) requires that a GAL be appointed when a Petitioner seeks to terminate a parents' rights, and the parent is incapable of taking care of the child because of, inter alia, substance abuse.  N.C.G.S. § 7B-1101(1) (2003).

Recently, this Honorable Court reversed and remanded a case which was very similar in facts and circumstances to the case at Bar.  In In re: T.B.K., __ N.C. App. 

__, 603 SE 2d. 805, (COA03-1286, filed: 7 September 2004), this Court held that the Respondent-mother was entitled to a Guardian ad Litem, and the trial court's failure to appoint one constituted reversible error.  The Respondent-mother in T.B.K. suffered from an addiction to controlled substances, and as a result, was unable to care for her child.

In both cases - - T.B.K. and the one at Bar - -

[w]hile the motion [to terminate] does not specifically cite the statute, the language of the motion tracks N.C. Gen. Stat. § 7B-1111(6), which spells out when a parent shall be found to be 

“incapable of providing for the proper care and supervision of the juvenile.” 

T.B.K., slip opinion at 4 citing N.C.G.S. § 7B-1111(6)(2003).  See, also, In re J.D., 164 N.C. App. 176, 182, 605 S.E.2d 643, (2004)(holding that the respondent's mental health issues and the neglect of the child "were so intertwined . . . as to make separation of the two virtually, if not, impossible.")

In the case sub judice, as in T.B.K., (and J.D.) the trial court made many findings of fact to support its contention that the children could not be returned to the mother, even though the Petitioner failed to cite dependency specifically as a ground for termination in its motion.  Indeed, virtually the entire case against Respondent-mother, Ms. F., was built upon her alleged difficulties overcoming her addiction to controlled substances, (T. p. 42, lines 1-23) which in turn resulted in her alleged inability to care for her children, and was combined with her lack of an alternativeostensibly care arrangement for her children.

In the initial removal Petition, DSS stated that, "YFS has been involved with this family since February of 2002.  The primary issues have involved substance abuse. . . . At the time of removal the mother tested positive for both marijuana and cocaine. . . . The mother admits to smoking marijuana on a daily basis. " (R. p. 3,4.)

The Petitioner also alleged that the mother was incapable of caring for her 

children as a result of her substance abuse, stating that, "[t]he mother also has not participated in everyday care of the child." (R. p. 4.).  Additionally, DSS asserted that there were no relatives available to care for the children; that it had contacted a grandmother who was deemed "uncooperative," and that the fathers of the children were either unavailable or unwilling (R. p. 4-5).  Mrs. F. provided information bout relatives in New York who might be able to take care of her children, but the social worker told her it would take "many months" to transfer the case, and that she just needed to work with Mecklenburg Co. DSS (R. p. 34).  The children were adjudicated to be both dependent and neglected (R. p. 27).

When the social worker met with the mother, she told her that her number one objective was to deal with her substance abuse issues, while keeping her job, and that she should, "work on the other objectives after she got comfortable with her schedule involving substance abuse treatment."  (R. p. 31).  At the Dispositional Hearing, Ms. F. was ordered to participate in the "FIRST" program (R. p. 39).

Ms. F. had her initial assessment through the Drug Court program, and attended some of the classes, but she determined that the program was so intensive, that she could not maintain employment also (R. p. 43).  The Record indicates that she was approved to get into the "FIRST" program, but there was a waiting list (R. p. 47-48).  The social worker recognized that, "it would take some time to complete the FIRST program and find adequate employment and housing." (R. p. 48).  The children had been removed in July;  by then it was mid-October (R. p. 3, 44).  The list of tasks Ms. F. was expected to complete was very long, at the 3-month mark, she was still on a waiting list to get into the rehab. Program, and DSS was already indicating that it wanted to proceed to TPR (R. p. 48-9).  

In June of the following year, the trial court conducted its first Permanency Planning Hearing (R. p. 71).  It found that, because the mother was working on her primary goal of dealing with her substance abuse problems, the concurrent permanent plan for the children should remain reunification/ adoption (R. p. 73).  It also found that it was unlikely that the mother could complete her plan in six (6) months' time (R. p. 73).

It was also around that time - - more than a year after removal - - that the Department worked with Ms. F's relatives to do home studies (R. p. 80).  One home study was not recommended by DSS (R. 88-93).  There is no evidence in the Record that the other home study was completed, or found favorable/unfavorable. 

All of the above, collectively, indicate that the primary issue in this case was dependency.  Ms. F. was unable to take care of her children because of her substance abuse problems, and she lacked an alternative arrangement for care.  If a kinship placement had been timely investigated and located, the children could have been placed with family members instead of remaining in foster care.  The trial court should have appointed a GAL for Ms. F. and its failure to do so constitutes reversible error. 

II.
THE DECISION OF THETRIAL COURT SHOULD BE REVERSED, BECAUSE IT FAILED TO HOLD A BIFURCATED HEARING.


ASSIGNMENT OF ERROR No.23, R. p. 151.

Termination of parental rights hearings must be held in two phases.  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659 (2001), citing, In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000); In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  “The two stages are distinct.”  In re Faircloth, 153 N.C. App. 565, 574, 571 S.E.2d 65,72 (2002) citing, In re Lambert-Stowers, 146 N.C. App. 438, 440, 552 S.E.2d 278, 280(2001).  During the first or adjudicatory phase, the trial court must, “admit and consider evidence, find facts, make conclusions . . .”  and determine if the Petitioner has met its burden of proof.  The Petitioner bears the burden of proving to the trial court clearly, cogently, and convincingly, that sufficient evidence exists to sever permanently the relationship between a parent and his or her child.  Nesbitt, 351 N.C. App. at 351, citing In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995); In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820 (1992).

Only when the trial court has accomplished that task may it move on to the second, or dispositional stage.  In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480 (2000), quoting, In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994)(“[T]he court exercises its discretion in the dispositional stage only after the court has found there is clear, cogent, and convincing evidence of one of the statutory grounds for terminating parental rights during the adjudicatory stage").  See also, Nesbitt, 147 N.C. App. at 351;  In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995); In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820 (1992).

During that second stage, there is no burden of proof; rather the court conducts an inquisition of sorts during which it determines whether it is in the best interests of the child in question to terminate parental rights.  In re Mitchell, 148 N.C. App. 483, 490, 559 S.E.2d 237,241(2002) rev’d on other grounds, 356 N.C. 286 (2002)(“This determination of best interests is more in the nature of an inquisition, with the trial court having the obligation to secure whatever evidence, if any, it deems necessary to make this decision.”)

The two stages need not be divided into two separate hearings, In re White, 81 N.C. App. 82, 344 S.E.2d 36, disc. review denied, 318 N.C. 283, 347 S.E.2d 470 (1986), but the two stages or phases must be distinct.  In re Montgomery 311 N.C. 101,110,  316 S.E.2d 246,252 (1984)(“The petitioner having met his burden of proof at the adjudication stage, the court then moves on to the disposition stage, where the court’s decision to terminate parental rights is discretionary.”

In the case at Bar, the trial court impermissibly combined the two phases/ stages.  The trial court stated, "I guess we didn't bifurcate, so grounds and best interest. . . . " Then addressing counsel for DSS, the trial court continued, "[y]ou don't have any additional evidence you're going to present regarding best interest, do you?  Nobody asked me to bifurcate. . . . "

Earlier on in the hearing, the attorney for the GAL cross-examined a social worker.  Over the objection of counsel for Respondent-mother, the social worker testified as to what was in the children's best interests (T. p. 41).  She went on to describe the homes which had been found for the children.  North Carolina case law is clear:  this information should not have been introduced until after the trial court had completed the task of determining by clear, cogent, and convincing evidence that grounds existed to justify termination.  In Nesbitt, this court held that, 

The decision of whether to terminate parental rights should not be relegated to a choice between the natural parent and the foster family. Our Supreme Court has held that “even if it were shown, . . . that a particular couple desirous of adopting a child would best provide for the child's welfare, the child would nonetheless not be removed from the custody of its parents so long as they were providing for the child adequately. Petersen v. Rogers, 337 N.C. 397, 401, 445 S.E.2d 901, 904 (1994) (emphasis added). This was not a choice between the natural mother] and the foster parents. Rather, an independent decision of [the mother's] fitness to parent should be made, and only if she is found to be either unwilling or unable to parent her child should the foster home then be considered under the best interests standard.

Nesbitt, 147 N.C. App. 349, 360-61, 555 S.E.2d 659, 667 (2001).

Because the trial court considered what was in the best interests of the children before concluding that there were grounds to justify termination, the order terminating Ms. F's rights should be vacated, and the matter remanded for a new hearing.


III.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER WHEN THE PETITIONER FAILED TO FILE ADEQUATE PETITIONS. 

ASSIGNMENTS OF ERROR No’s 17 & 20, p. 150.

A person or agency which chooses to initiate proceedings to terminate a parent's rights to his/her children, may file either a petition or a motion in an existing abuse, neglect, or dependency case, N.C.G.S. § 7B-1102.  The Petition or Motion must additionally comply with the requirements set out in N.C.G.S. § 7B-1104.

In particular, a Petition or Motion must allege, "[f]acts that are sufficient to warrant a determination that one of the grounds for terminating parental rights exist."

N.C.G.S. § 7B-1104(6)(2003).  A Petition which neglects to allege sufficient facts fails because it does not, "put a party on notice as to what acts, omissions or conditions are at issue." In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).


A petition fails to allege sufficient facts when it merely cites statutory grounds for termination.  This Honorable Court has held that a "petitioners' bare recitation . . . of the alleged statutory grounds for termination does not . . . state 'facts which are sufficient to warrant a determination' that grounds exist to warrant termination." In re Quevedo, 106 N.C. App. 574, 579, 419 S.E.2d 158, 160 (1992).  The Quevedo Court further held that lack of  sufficient facts in the Petition itself could be remedied if the Petition "incorporates an attached custody award . . .  stat[ing] sufficient facts to warrant such a determination." Id.


In the case at Bar, the Petitions to terminate Ms. F's rights to her children are insufficient (R. p. 100 – 111).   They are very little more than a  " bare recitation . . . of the alleged statutory grounds for termination." Id. The few facts which are alleged state little more than the date the children were taken into DSS custody, and that Ms. F. ostensibly failed to follow a case plan.  While the few facts which were alleged might conceivably be considered barely adequate to support termination pursuant to 

N.C.G.S. § 7B-1111(1)(2003), the Petitions fail to cite that statute as a ground.  In fact, none of the grounds alleged in the Petitions cite the statutes.  The grounds in the Petitions are similar to the language of N.C.G.S. §§ 7B-1111(1) & (2) (2003).  But no facts at all are alleged in the Petitions which support a determination pursuant to those grounds.

Each Petition recites the standard language that the most recent custody order is appended to the Petition (R. p. 100, 103, 106, 109).  However, in the court file which was provided by the Mecklenburg Co. Clerk to Undersigned Counsel, no custody order was appended to any of the Petitions.  Further, the "most recent order placing the child in the custody of the agency" was entered two (2) years prior to the termination Petitions, and the orders - - even if they had been attached - - would have added no additional or relevant facts (R. p. 15-16).  The orders also contain a mere recitation of a statute, and not sufficient facts "to warrant a determination."

Finally, counsel for Respondent-mother made a proper motion to dismiss the action (T. p. 59, line 13, through p. 60, line 6.)  In a recent unpublished decision, 

this Court held that, when a Petition is inadequate, Respondent must make an appropriate motion to dismiss, In re: SDG and TLG, (COA04-385 Filed: 01 March 2005).  While this unpublished opinion does not set precedent, it nevertheless reflects the thinking of the Court, and Undersigned cites it for that purpose.

The Petitions were inadequate.  Even if the custody orders had been attached, they would still have been inadequate.  Counsel for Respondent-mother moved to dismiss the case.  The trial court must, therefore, be reversed.

IV.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER WHEN THE PETITIONER FAILED TO CARRY ITS BURDEN OF PROVING THAT THE MOTHER NEGLECTED THE CHILDREN, OR DID NOT MAKE REASONABLE PROGRESS IN CORRECTING THE CONDITIONS WHICH LED TO REMOVAL, AND DSS FAILED TO MAKE REASONABLE EFFORTS AT REUNIFICATION. 

ASSIGNMENTS OF ERROR No’s 3-6,8,9,11,16-19, 24;  R. p. 149-151.

The Adoption and Safe Families Act, 42 USC §620, et seq., [hereinafter "ASFA"]  requires that reasonable efforts be made to reunify families, (see, e.g., 45 CFR 1356.21.) and - - contrary to popular belief - - does not require a judge to terminate parental rights if a parent is unable to complete a case plan within a year.  

Additionally, our Juvenile Code requires that the Department make reasonable efforts at reunification.  Revisions to the Juvenile Code became effective in 1999.  Before the revisions, Departments of Social Services were required to make "diligent efforts" towards reunifying a family.  In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987).   After the revisions, the terminology changed, and DSS was thereafter required to make "reasonable efforts" at reunification. N.C.G.S. § 7B-507 (2003). 

Although the terminology in the North Carolina statute changed,  this Court has indicated that there is not a significant difference between "diligent" efforts and "reasonable" efforts.  In fact, since the revisions to the Juvenile Code were made, this court has defined "reasonable" efforts as "diligent and timely" efforts.  In re Dula, 143 N.C. App. 16, 18, 544 S.E.2d 591, 593(2001), aff'd, 354 N.C. 356, 554 S.E.2d 336 (2001)(per curiam)(holding that reasonable efforts, by definition, “means the diligent and timely use of permanency planning services by a department of social services to develop and implement a permanent plan for the juvenile,”)

What constitutes "reasonable efforts" has not been specifically defined, and is probably case- and fact-specific.  However, the American Bar Association [ABA] has published some guidelines in its journal, Child Law Practice. (see Appendix).  It is clear from these guidelines that the Department in the case at Bar failed to make reasonable efforts at reunification.  "Reasonable efforts at reunification" logically includes a reasonable time table in which to achieve the goals set by DSS.

In the case sub judice, it should be noted that the trial court, at the initial 7-day hearing, was already ordering that the only "treatment" or  "service" which should be provided to the family was to, "begin concurrently planning to include foster/adopt placement"  (R. p. 25).  Perhaps the trial court already knew that it would be impossible for Ms. F. to complete her case plan in time to avoid losing her children permanently, given the number of objectives in the case plan, and given the trial court's assumption that Ms. F. had only one year to do all of the following: 

(1) get a substance abuse assessment;

(2) follow through on all recommendations of the assessment, which included 

participating in the "Family Drug Court Program";

(3) "actively seek out housing," then secure and maintain stable housing;

(4) "actively seek out employment", then "secure and maintain stable 

employment;

(5) "learn the caregiving needs of her youngest child,"  including learning 

CPR;

(6) attend parenting classes

(7) attend domestic violence counseling;

(8) attend visits with the children at times prescribed by DSS, be on time, and 

deal with any transportation challenges which arose.

(R. p. 97-98, 30-34).

It was simply and fundamentally unreasonable to expect Ms. F. to complete all of these goals in such a short period of time, especially in light of the fact that (1) although her children were taken in July, by October she was still on a waiting list to get into the 'FIRST ' drug-rehab program, (R. p. 48)and (2) that the social worker told her to focus on resolving her substance abuse issues before working on the other goals, (R. p. 31) and (3) DSS did not itself adhere to statutory mandates concerning timeliness.   It was, for all practical purposes, an impossible plan.  The "FIRST" program requires, at a minimum, a full year from entry into the program until graduation. (See Appendix).  That would assume that a participant had no relapses at all.  But relapse is a part of recovery. Sharon G. Elstein, Relapse and Recovery: Making Home Safe for Children, 20 ABA Child Law Practice, 1, (2001)(See Appendix).

North Carolina law required that the termination hearing be held no later than 90 days after the Petitions were filed,  N.C.G.S. § 7B-1109(a) (2003).  However, the hearing was not held until Six months after the petitions were filed (R. p. 100 – 111; T. p. 3, lines 1-5).  It is not just or equitable to sever, permanently, a parent's rights to her children under these circumstances.

There is an element of fundamental unfairness in holding an indigent parent, 

strictly, to harsh, rigid timelines and terminating a parent's rights for failure to meet government-imposed deadlines, while at the same time holding that that same government agency - - with its nearly limitless resources - - may ignore the mandate of a statute.  It is fundamentally unfair to call the government's failure to meet statutorily imposed deadlines "harmless error" while at the same time, to sever forever the right of a parent to have a relationship with her children because she could not meet deadlines imposed by that same government.  “A parent's interest in the accuracy and justice of the decision to terminate. . . her parental status is . . . a commanding one.”  Lassiter v. Dep’t of Social Serv. of Durham County, 452 U.S. 18, 27(1981). 

Despite the Herculean tasks facing her, Ms. F. made good, reasonable progress.  Ms. F. completed the goal of attending CPR class to address the medical needs of her youngest child (T. p. 36, lines 4-11).  She had completed several sets of parenting classes, based on the ages of her children, and that goal was nearly completed by the time of the TPR hearing.  Ms. F. had only one class left to attend (T. p. 71, lines 10-20; p. 36, line 12, through p. 37, line 6; p. 44, lines 11-14).

Ms. F. had completed her GED at the time of the hearing (T. p. 71, line 21, through p. 72, line 2).  She was employed (T. p. 76, lines15-25).  She had found suitable housing, but the Housing Authority would not give her a large enough apartment for her children until DSS returned her children to her custody (T. p. 67, line 20, through p. 68, line 13; p. 76, lines 6 – 14;)  Paradoxically, DSS and the trial court would not return her children to her until she had secured housing they deemed sufficient for her family. Counsel for DSS admitted however, that, ". . . on the other issues, the employment and housing issues, I respectfully submit that can only be shown to be reasonable progress." (emphasis added) (T. p. 92, lines 23-25).  Reasonable progress was all that Ms. F. needed to make.

A witness for the Petitioner admitted that it had provided no services at all to Ms. F. to help her find employment (T. p. 44, lines 21-23).  She also admitted that, other than sending Ms. F. to drug court, it had made no other attempts to help Ms. F. overcome her addiction.  DSS did not make reasonable efforts to reunify this family.

It is important to remember that the Department has the burden of proving by clear, cogent, and convincing evidence that grounds exist to justify termination.  During (what should have been) the adjudicatory phase of the hearing, Ms. F. had no burden to prove anything.  The Department attempted to shift that burden to the Respondent-mother.  Counsel for DSS stated that, "[t]here's no other evidence of where Ms. F[ ] is with respect to [substance abuse] treatment other than her own testimony." (T. p. 92, lines 21-22).   

If the Department wanted to prove what Ms. F. had - - or had not - - accomplished regarding drug treatment, it needed to produce that evidence, not Ms. F.  In rendering the order in open court, the trial court followed DSS's lead, and stated that, ". . . there's no evidence or testimony today as to where she is in that program other than her testimony. . . . There was no testimony about what additional progress she's making." (T. p. 102, lines 20-25).  That was not only an incorrect application of the law;  it was also factually incorrect.  The case manager of the drug court program testified that, as of her knowledge, on the day of the hearing, Ms. F. was participating in the program (T. p. 27, lines 16-18). She also testified that she was unaware of any positive drug tests which Ms. F. had after February 2003, more than a full year before the hearing (T. p. 29, lines 11-17). DSS provided no evidence that Ms. F. was using drugs at the time of the hearing.  The trial court could not presume, then, that Ms. F. had made no progress.  The Department's own witness testified to the contrary, and it, the government - - not Ms. F. - - had the burden of proof, but failed to carry it.

As to the issue of counseling regarding domestic violence, the testimony was confusing and equivocal.  At the time of the hearing, she was still on a waiting list (T. p. 5, line 24, through p. 13, line 25).  Ms. F. had requested services in November, approximately four (4) months before the hearing list (T. p. 13, lines 17 - 25).  But she was denied services at that time, because she needed to be "following up with her substance abuse treatment before [she] could start counseling" for domestic violence (T. p. 14, lines 1- 5).  Further, there was no evidence that, at the time of the hearing, Ms. F. was involved in any relationship at all, let alone one which involved domestic violence which could have had any impact one her children.

There was, in fact, no evidence presented that any actions by Ms. Fowler - - or lack of same - - had any impact on the children at all.   The Petitioner bears the burden of proving that the alleged neglect had some negative impact on the welfare of the children.  In re Phifer, 67 N.C. App. 16, 312 S.E.2d 684 (1984).  The evidence showed, instead, that the children were doing well in school and were healthy (R. p. 42, 97).

While a prior adjudication of neglect is admissible, and may be considered by

the trial court, the Petitioner must, nevertheless, prove by clear, cogent, and convincing evidence that neglect exists at the time of the hearing, and the trial court must consider evidence of changed conditions.  In re Eckard, 148 N.C. App. 541, 559 S.E.2d 233 (2002); In re Ballard, 311 N.C. 708, 306 S.E.2d 150 (1984);  In re White, 81 N.C. App. 82, 344 S.E.2d 470 (1986).  As stated above, Ms. F. had made progress, and at the time of the hearing, there was no evidence that she was neglecting her children.  While Ms. F. missed some visits due to her fear of being arrested (which was realized in April 2002(R. p. 68-9),  the trial court discontinued visits making it impossible for Ms. F. to see her children (R. p. 83, 86).

In summary, the case plan goals were not reasonable; Ms. F. made reasonable progress towards the goals;  DSS failed to make reasonable efforts in helping to reunify Ms. F. with her children, but failed to do so;  the Department had the burden to prove that she had not, but it failed to carry its burden.  The trial court should be reversed.

V.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER WHEN THE PETITIONER FAILED TO CARRY ITS BURDEN OF PROVING THAT THE MOTHER WILLFULLY LEFT THE CHILDREN IN FOSTER CARE.

ASSIGNMENTS OF ERROR No’s 1,2,  8,10,17,24; R. p. 149-151.

In order to uphold the trial court's termination of Ms. F's rights, pursuant to N.C.G.S. § 7B-1111(2) (2003), this Honorable Court must find that her failure was willful.  "Evidence showing a parents' ability, or capacity to acquire the ability, to overcome factors which resulted in their children being placed in foster care must be apparent for willfulness to attach." In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18(2002)(emphasis added), quoting, In re Wilkerson, 57 N.C. App. 63, 291 S.E.2d 182 (1982). In the case at Bar, there is no evidence from the Record, the transcript, or the trial court's order that "willfulness" was ever addressed.

“Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort." In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175 (2001) See also, In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002);  In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989).   "The word willful encompasses more than a mere intention, but also purpose and deliberation.” In re T.D.P., 164 N.C. App. 287, 296, 595 S.E.2d 735, 741 (2004), citing In re McElmore, 139 N.C. App. 426, 533 S.E.2d 508 (2000). 

In the case at Bar, DSS failed to produce clear, cogent, and convincing evidence that Ms. F's alleged failure to make reasonable efforts at correcting conditions which led to removal was willful, the result of "purpose and deliberation."  Instead, there was an abundance of evidence that Ms. F. had the intent and desire to reunify with her children, and that she made substantial efforts, but that the list of tasks she was assigned to tackle was too long and the time she was given in which to achieve them was unreasonably short under the circumstances.

When she made an effort and reached out to the Women's Commission and requested counseling, she was turned away (T. p. 13, line 17, through p. 14, line 5).

The counselor testified that, each time she had contact with Ms. F., that Ms. F. expressed a desire to complete her counseling (T. p. 16, lines 1-9).  Her ability to finish the domestic violence classes was hindered by her success in another goal:  she had found employment.  

Also, testimony by a DSS witness established that a difficult pregnancy had limited her ability to achieve other goals of the case plan (T. p. 43, line 3, through p. 44, line 3).  The same witness acknowledged that Ms. F. had "undertaken some efforts to deal with [her] drug problem . . . ." (T. p. 44, lines 7-10).  Testimony also indicated that while Ms. F's progress had not been perfect, and there were times when she seemed to make less progress than others, that she had made some progress (T. p. 55, line 3, through p. 57, line 19).  The social worker recognized that Ms. F. had felt overwhelmed by the case plan, (R. p. 31) and Ms. F. testified to the difficulties she had had, and the efforts she had made (T. p. 63, line 1, through p. 74, line 23).

Once again, DSS had the burden of proof, but failed to provide evidence that Ms. F's alleged failure to make reasonable progress was willful.  The trial court failed to make findings regarding willfulness, and there was no evidence to support such findings.  Therefore, there is nothing to support the conclusions that Ms. F. willfully failed to correct the conditions which led to removal, or that she willfully failed to provide support for her children (see following section).  The trial court should be reversed.

V.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE RESPONDENT-MOTHER WHEN THE PETITIONER FAILED TO CARRY ITS BURDEN OF PROVING THAT THE MOTHER WILLFULLY FAILED TO SUPPORT HER CHILDREN.

ASSIGNMENTS OF ERROR No's 4, 12, 13, 17, 24, R. p. 149-151.

To sustain a trial court's termination of parental rights based on willful nonsupport, the Honorable Court must find that the Petitioner met its burden of proving by clear, cogent, and convincing evidence that the parent had the ability to pay support but chose not to. “A parent is required to pay that portion of the cost of foster care . . . that is fair, just and equitable based on the parent’s ability or means to pay.” In re [Lehonna] Clark, 151 N.C. App. 286, 289, 565 S.E.2d 245 (2002), citing In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981). 

“A finding that a parent has ability to pay support is essential to termination for nonsupport on this ground.” In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 233 (1984).  This Court has held that, if the trial court fails to make such a finding, an order to terminate parental rights will not be upheld.  In re McDonald, 72 N.C. App. 234, 244, 324 S.E.2d 847, 853 (1984), disc. review denied, 314 N.C. 115, 332 S.E.2d 490 (1985).

In the case sub judice, there was no evidence presented that Ms. F. had any ability to pay, nor was there any evidence that her alleged failure to pay was willful.  The trial court made only two (2) findings regarding support:  (1) it found that her employment has been sporadic;  that she was working at Jiffy Lube at the time the children were taken into government custody; that she was working at Kentucky Fried Chicken at the time of the hearing; and that she had, at one time, been ordered to pay $50.00 a month. (2) The cost of the children's care, and that she has not paid support.  

These findings are insufficient to support the conclusion that grounds exist, pursuant to N.C.G.S. § 7B-1111(3) (2003), to terminate Ms. F's rights to her children.  There is no evidence at all that Ms. F. was employed during the "six months next preceding the filing of the Petitions," N.C.G.S. § 7B-1111(3) (2003), and there is substantial evidence to the contrary.  

The Petitions were filed on 2 September 2003 (R. p. 100), so the relevant period of time would be from about the first week in March until the beginning of September.  For one of the months during that period of time, Ms. F. was in jail because of a drug-court violation (R. p. 68-9).  The social worker testified that Ms. F. had been seeking work at that time, but that she was having difficulty finding work "in her pregnant state" and was suffering from ill health due to pregnancy-related complications, which "made it more difficult for her." (T. p. 43, line 7, through p. 44, line 3).  Ms. F. testified herself to much the same information (T. p. 70, line 14, through p. 71, line 4).  Thus there is evidence that she was unable to work during the six months which preceded the filing of the Petitions.

Thus there was no evidence to support a finding that the Respondent-mother had any ability to pay support.  The trial court failed to make the required findings because it lacked the evidence to do so.  The conclusion which merely recites the language of the statute is not supported by findings or evidence.  The trial court must be reversed on the ground of willful nonsupport.

VI.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE PARENTAL RIGHTS OF THE PARENTS, BECAUSE IT WAS NOT IN THE BEST INTERESTS OF THE CHILDREN. 

ASSIGNMENTS OF ERROR No's 7, 14, 17, 22, R. p. 149-151.

While it may initially appear that the Respondent-mother lacks standing to argue regarding the due process rights of the fathers of her children, it is logical and equitable for her to do so.  As stated more fully above, DSS sought to terminate her parental rights based partially on her alleged inability to support her children.  The fathers who helped create these children should have also helped Ms. F. to support them.  Had the fathers been required to pay support, the outcome of this case might have been entirely different.  

There was evidence to indicate that one of the fathers had paid some support (T. p. 41, line 1).  There was testimony to indicate that the social worker had contact information for two of the fathers (T. p. 39, line 9, through p. 40, line 11).  These men should have been actively pursued by the Child Support arm of DSS and forced to support their children.

In order to facilitate this process, an attorney should have been appointed for each of the fathers.  An attorney was appointed for one of the fathers (R. p. 18) but inexplicably, that attorney apparently was not expected to represent his client at the TPR hearing (R. p. 3, line 23).  Nor was he present at the 7-day hearing, (R. p. 20) or the adjudication (R. p. 26).  There is no indication that an attorney was appointed for the other known father.  The father of one other child was unknown, yet no hearing was conducted, apparently, regarding that unknown parent, pursuant to N.C.G.S. § 7B-1105 (2003).  A Guardian could have been appointed "to conduct a diligent search for that unknown parent, but there is no indication that the trial court ordered any effort be made to locate the unknown father, or to make sure that the fathers supported their children, N.C.G.S. § 7B-1105(b) (2003).  DSS had an obligation to make reasonable efforts to collect support for these children from their fathers, and their failure to do so was not in the best interests of the children.  The fathers should have been represented by counsel, and counsel should have assisted the trial court by contacting their clients and encouraging them to be responsible for their children.

In regards to the children and their mother, it is not in their best interests for Ms. F's rights to be terminated.  As stated more fully above, in light of the long list of tasks she had to accomplish, and in light of the progress she had made at the time of the hearing, she deserved more time to complete what she had started.  Further, the visits she had had with her children had gone well (R. p. 32).

There was insufficient evidence to support grounds, and had the trial court bifurcated the hearing, and made separate ruling on grounds and best interests, it should never have reached the best interests or  dispositional phase of the hearing.  The Motion to Dismiss made by the attorney for Respondent-mother should have been allowed, and the Petitions should have been dismissed.

One of the stated purposes of the Juvenile Code “is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).” In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984).  The purposes of the Juvenile Code are set forth in N.C.G.S. § 7B-100 (2003).  In pertinent part they are to:

provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents; (2) To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family; (3) To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles' needs for safety, continuity, and permanence; and (4) To provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.

The legislature expressed its intent that parents and children were to be protected against "unnecessary severance" N.C.G.S. § 7B-1100(2) (2003).  By the time of the termination hearing, the Department had finally done what Ms. F. had asked for when the case began:  it had found relatives who were willing and able to care for her children (T. p. 41, lines 4-12).  Ms. F's children could have been put into the guardianship of those relatives, which would have made termination - - and thi appeal - - unnecessary.  This court has stated that termination is a “harsh judicial remedy,” which it will uphold only when evidence supporting the basis for termination is clear, cogent, and convincing, and that action is also in the best interests of the children, Young, 346 N.C. 244, 253, 485 S.E.2d 612, 618 (1997).  The evidence is not clear, cogent, and convincing, and it is in the best interests of these children for their mother to have a reasonable time to overcome the strikes against her.

 “The fundamental liberty interest of natural parents in the care, custody, and management of their children does not evaporate simply because they have not been model parents or have lost temporary custody of their children to the State,” Santosky v. Kramer, 455 U.S. 745, 753 (1982).  Ms. F. has not been a model parent, but she had made substantial progress toward correcting the conditions which led to removal.  This Honorable Court should reverse the tri

CONCLUSION

For the reasons stated above, the Court of Appeals should reverse the trial court’s order terminating the rights of the Respondent-mother.
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