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NO.  COA07-560



         JUDICIAL DISTRICT 28


NORTH CAROLINA COURT OF APPEALS


*******************************************

IN RE:

)

S.L.E.

)  From Buncombe County
)  Nos. 06 J 139; 02 CVD 2235


QUESTIONS PRESENTED
I.  ARE THE TRIAL COURT’S FINDINGS OF FACT #34, 37, 38, 40, AND 41 IN THE TERMINATION ORDER SUPPORTED BY SUFFICIENT, COMPETENT, CLEAR, AND CONVINCING EVIDENCE AND/OR ARE THEY PROPER FINDINGS OF FACT?

II. IS THE TRIAL COURT’S CONCLUSION THAT THE RESPONDENT MOTHER NEGLECTED THE MINOR CHILD SUPPORTED BY SUFFICIENT EVIDENCE AND FINDINGS OF FACT?  OR DID THE EVIDENCE PRESENTED AND THE COURT’S FINDINGS OF FACT SHOW THAT, WHEN THE RESPONDENT WAS ALLOWED TO CARE FOR AND VISIT THE CHILD, THE RESPONDENT DID SO APPROPRIATELY AND SAFELY?  MOREOVER, THE RESPONDENT’S MENTAL HEALTH HAD STABILIZED, AS HAD HER RELATIONSHIP WITH THE FATHER.  THE PETITIONERS PREVENTED CONTACT BETWEEN THE PARENTS AND CHILD BY CONCEALING THE WHEREABOUTS OF THE CHILD.  DID THE TRIAL COURT ERR IN CONCLUDING THAT THERE HAD NOT BEEN A CHANGE OF CIRCUMSTANCES WARRANTING A MODIFICATION OF THE CIVIL CUSTODY ORDER?

III. IS THE TRIAL COURT’S CONCLUSION THAT RESPONDENT MOTHER WILLFULLY LEFT THE MINOR CHILD IN FOSTER CARE OR PLACEMENT OUTSIDE THE HOME FOR MORE THAN TWELVE MONTHS WITHOUT MAKING REASONABLE PROGRESS TO CORRECT THE CONDITIONS LEADING TO THE REMOVAL OF THE CHILD SUPPORTED BY SUFFICIENT EVIDENCE AND FINDINGS OF FACT?  DO THE EVIDENCE AND FACTUAL FINDINGS SHOW THAT THE MOTHER’S MENTAL HEALTH HAD STABILIZED; THAT THE PARTIES HAD ADDRESSED ANY PROBLEMS WITH DOMESTIC VIOLENCE; AND THAT THE PARENTS’ ACTIONS WERE NOT WILLFUL?

IV.  DID THE TRIAL COURT ERR AND ABUSE ITS DISCRETION IN CONCLUDING THAT TERMINATION OF PARENTAL RIGHTS WAS IN THE BEST INTEREST OF THE MINOR CHILD WHEN THE EVIDENCE AND FINDINGS OF FACT SHOWED THAT THE  RESPONDENTS WERE NEVER ALLOWED TO DEVELOP AND MAINTAIN A RELATIONSHIP WITH THE CHILD AND THAT WHEN VISITATION DID OCCUR, IT WAS APPROPRIATE?  FURTHERMORE, RESPONDENTS WERE NEVER GIVEN AN ENFORCEABLE VISITATION SCHEDULE OR THE SAFEGUARDS WHICH WOULD HAVE BEEN PROVIDED BY N.C.G.S. CHAPTER 7B IF A NEGLECT PETITION HAD BEEN FILED AND THE CHILD HAD BEEN ADJUDICATED NEGLECTED.

V.  DID THE TRIAL COURT LACK SUBJECT MATTER JURISDICTION OVER THE CASE SINCE NO SUMMONS WAS ISSUED FOR THE JUVENILE IN ACCORDANCE WITH N.C.G.S. 7B-1106? 


STATEMENT OF THE CASE
On April 12, 2006, Petitioners filed a petition for the termination of Respondents’ parental rights.  After obtaining an extension of time, on July 5, 2006, Respondents filed an answer denying the material allegations in the petition.  Petitioners filed a motion for the appointment of a guardian ad litem for the child on July 13, 2006, and an order appointing a guardian ad litem was entered on August 7, 2006.  On November 6, 2006, a pre-trial order was entered which, among other things, consolidated the civil district court custody case involving the minor child and the termination proceeding.  The termination petition was heard on December 15 and 19, 2006 and January 2, 2007.  On February 23, 2007, the court entered an order terminating Respondents’ parental rights.

On March 5, 2007, Respondents filed a notice of appeal.  The transcript of the termination hearing was received by Appellants on April 12, 2007.  The proposed record on appeal was served on April 23, 2007.  The record on appeal was filed on May 14, 2007.


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
The Court of Appeals has jurisdiction over this appeal by virtue of N.C.G.S. 7A-27(c) and 7B-1001(a)(6).  Respondent filed a timely notice of appeal on March 5, 2007.  


STATEMENT OF THE FACTS
Respondents are S.L.E.’s parents.  Shortly after S.L.E.’s birth, DSS received reports regarding the mother’s mental stability, the parents’ handling of the child, and fighting between the parents.  DSS investigated and was concerned about the mother’s mental condition.  One of her doctors described the mother’s diagnosis as a “schizo-effective disorder” and noted that the mother did need medication. (T p. 58)  The baby was cared for appropriately.  DSS substantiated neglect.  From October through December of 2001, the parents received services through DSS.  The mother began taking her medication again, and her mental condition stabilized.  The case was closed in January of 2002.  (R p. 47, T vol. I pp. 45-61, 85-90)

In February of 2002, the mother became hostile, agitated, and her mental condition was such that she agreed to a commitment to Broughton Hospital.  She stayed at Broughton until the middle of March 2002.  The mother’s diagnosis was bipolar disorder.  Along with the mother’s mental condition, DSS was concerned with the level of fighting between the parents.  (R pp. 48-49, T vol. I pp. 61-70, 90-93)

S.L.E. stayed with his father until the mother’s return from Broughton.  During this time, the father’s sister and Petitioner (Ms. P) cared for S.L.E. when the father worked.  Ms. P. had worked with the father at Popeye’s restaurant.  As it was decided that caring for S.L.E. might worsen the mother’s mental condition immediately after her release from Broughton, DSS, Ms. P. and the father agreed that Ms. P. would be a proper temporary placement for the child.  When the mother met with DSS after her return home, the mother also agreed to the temporary kinship placement.  By the beginning of April, the mother’s therapist was recommending that the mother be allowed to visit S.L.E., and the mother began having supervised visits.  (R pp. 48-49, T vol. I pp. 90-95, 143-148, App. vol. II pp. 103-104)

During an unsupervised visit with the father at the parents’ house on April 25, 2002, the father slapped the child, leaving the mark of a handprint.  The father was charged with misdemeanor child abuse.  Visitation between S.L.E. and the father was suspended.  DSS also began to maintain that S.L.E. would have to be placed out of the home permanently - if not with Ms. P., then with DSS.  Even before April 25, the father was concerned about the growing bond between S.L.E. and Ms. P.  Although the mother’s mental condition stabilized, DSS moved toward a permanent plan of custody with the Petitioners.  DSS hired an attorney who filed a custody action and prepared a consent custody order giving the Petitioners temporary custody of S.L.E.  The order did not contain any provisions for visitation.  At that point, the mother’s visitation was set up by Ms. P. and the mother, and was supervised by Ms. P.  Visitation between mother and child went well.  (R pp. 49-51, T vol. I pp. 70-76, 95-106, 159, 162-165, App. vol. I pp. 6-7, App. vol. III pp. 473-480)

DSS closed the case in July of 2002. (T vol. I p. 106)

In Dec. of 2002, the father was able to see S.L.E. again.  The visit was supervised by Ms. P. at a McDonald’s, and the mother was present.  The father was visibly upset and had to leave the restaurant when S.L.E. responded to his presence by crying.  After the visit, Petitioners decided that visits should take place at the Visitation Center, as it would be more equipped to deal with the issues involved in the visitation.  Ms. P. sent a letter to the parents notifying them that visitation would have to take place at the Visitation Center.  (R p. 51, T vol. I pp. 166-170)

The parents contacted the Visitation Center and visits were set up for June 7, August 16, September 13 and September 24, 2003.  In the meantime, Ms. P. changed her phone number, so that the parents could not call the Petitioners or S.L.E.  Ms. P. said that the mother would call two or three times a day to talk to S.L.E. and refused to stop.  Ms. P. never talked to the father about the frequency of phone calls.  After the four visits in the summer of 2003, Petitioners felt that S.L.E. was being upset by the visitation, and they stopped them.  (R pp. 51-52, T vol. I pp. 174-176) 

After visits were stopped, the Petitioners had no further contact with the parents.  Additionally, after the visits were stopped in September of 2003, the Petitioners moved and did not advise the parents of S.L.E.’s new address.  (R pp. 52-53, 56, 60, T vol. I pp. 177-178)

In April of 2003, the parents contacted a legal aid organization and obtained telephone advice about obtaining visitation with S.L.E.  At some point, the parents contacted two different legal aid organizations but were told that those organizations could not help them.  In November of 2003, the parents contacted DSS about help with regaining custody or getting visitation.  DSS told them to “go to the courthouse and be considered a charity case.”  (R p. 51-52, App. vol. II pp. 190-191, 193-194)

In January and April of 2004, the parents tried to obtain visitation through the Visitation Center, but Ms. P. would not agree to any visits.  (R pp. 52-53)  

On June 4, 2004, Petitioners filed their first termination of parental rights action.  The parents were never personally served with the summons and petition.  Service was by publication.  The parents did not appear in the action, and a judgment terminating their parental rights was entered on October 7, 2004.  Weeks before the petition was filed, the parents had an appointment with Petitioners’ attorney and talked with her, before the attorney realized that there was a conflict of interest and stopped the consultation.  An adoption decree was entered on August 23, 2005.  The adoption decree was set aside when the judgment terminating parental rights was set aside.  (R p. 53, 60, App. vol. I pp. 1-5, 8-18)

On May 19, 2005, the parents filed a motion to modify custody in the district court custody case.  In pursuing information for service of the motion, the parents’ attorney found the judgment terminating the parents’ parental rights.  On October 7, 2005, the parents filed a motion to set aside the judgment, and the motion was granted.  (R pp. 53-54, App. vol. I pp. 19-21, 45-49, App. vol. II p. 192, App. vol. IV pp. 481-483)

On April 12, 2006, Petitioners filed a second petition to terminate parental rights.  Around that time, the parents asked for visitation through their attorney.  They were advised that the Petitioners would never agree to any type of visitation - ever.  (R pp. 3-8, 54, App. vol. II p. 92)

After a hearing on December 15 and 19, 2006 and January 2, 2007, the court entered an order terminating Respondents’ parental rights.  The trial court found that the parents had neglected the child and that the parents had willfully left the child in placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress had been made in correcting the conditions which led to the child’s placement outside of the home.  (R pp. 46-63) 


STANDARD OF REVIEW
Termination of parental rights involves two steps: (1) adjudication, which is governed by N.C.G.S. 7B-1109, and (2) disposition, which is governed by N.C.G.S. 7B-1110.  In re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001).

During adjudication, the petitioner must show by clear, cogent, and convincing evidence that one or more of the statutory grounds for termination in N.C.G.S. 7B-1111 exists. N.C.G.S. 7B-1109(e)-(f) (2005); In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  Clear, cogent, and convincing describes an evidentiary standard stricter than a preponderance of the evidence, but less than proof beyond a reasonable doubt.  See In re Yocum, 158 N.C. App. 198, 580 S.E.2d 399 (2003).  If the petitioner meets its burden of proving at least one ground for termination of parental rights, then the trial court moves to disposition.  At disposition, the trial court considers the best interests of the child.  In re Howell, 161 N.C. App. 650, 589 S.E.2d 157 (2003); N.C.G.S. 7B-1110(a)(2001).

For adjudication, the standard of review is whether the findings of fact are supported by clear, cogent, and convincing evidence and whether the findings, in turn, support the conclusions of law.  In re Clark, 72 N.C. App. 118, 323 S.E.2d 754 (1984).  The trial court’s dispositional decision is reviewed under an abuse of discretion standard.  In re Nesbitt, 147 N.C. App. 349, 555 S.E.2d 659 (2001).

The standard of review for questions of subject matter jurisdiction is de novo.  Harper v. Asheville, 160 N.C. App. 209, 585 S.E.2d 240 (2003). 


ARGUMENT
I.  THE TRIAL COURT’S FINDINGS OF FACT #34, 37, 38, 40, AND 41 IN THE TERMINATION ORDER ARE NOT SUPPORTED BY SUFFICIENT, COMPETENT, CLEAR, AND CONVINCING EVIDENCE OR ARE NOT PROPER FINDINGS OF FACT.

ASSIGNMENT OF ERROR NO. 1   (R pp. 61-62)

In the adjudicatory portion of a termination proceeding, the burden is on the petitioner, and all findings of fact must be based on clear, cogent, and convincing evidence.  N.C.G.S. 7B-1109(f) (2005).  Additionally, findings of fact that reflect the trial court’s judgment are actually conclusions of law.  Conclusions of law are fully reviewable on appeal.  Mann Contrs. Inc. v. Flair with Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 522 S.E.2d 118 (1999).

Finding of fact #34 in the termination order suggests that Respondents have done nothing to contact Petitioners or S.L.E.  Respondent does not necessarily argue with the facts but excepts to the suggestion that somehow the Respondents were in a position to contact Petitioners or S.L.E.  After December of 2002, Petitioners changed their phone number, so the parents would not contact them.  In September of 2003, Petitioners moved and left no forwarding address, so that the parents could not find them.  Petitioners denied visitation requests after September of 2003.  Petitioners filed and prosecuted a petition to terminate parental rights and never looked in the phone book in order to find the parents’ phone number.  The parents were served by publication in a Black Mountain newspaper when the parents’ alleged last known address was not in Black Mountain.  Ms. Finkelstein, the Petitioners’ attorney, refused to accept service of the parents’ motion to modify custody. The Petitioners finally wrote in black and white - they would never consent to visitation.  By 2004, exactly why would the parents think that contacting Ms. Finkelstein, the Visitation Center, DSS or any other entity other than a judge accomplish anything?  By 2004, it was clear that the parents would have to raise the money to hire an attorney, who could help them get into court.  And that is what they did.  The Respondent excepts to this finding as showing any failure to provide personal contact, love, and affection to the minor child.  (R pp. 51-54, 56, 60, App. vol. I pp. 1-5, 8-18, App. vol. II pp. 92, 192, App. vol. IV pp. 481-483)

Findings of fact #37 and 38 are conclusions of law and are argued in Appellant’s second and third arguments, which are incorporated herein by reference. (R p. 61)

Finding of fact #40 is a legal conclusion and is argued in Appellant’s fourth argument, which is incorporated herein by reference. (R p. 62)


Finding of fact #41 contains legal conclusions.  Its error is argued in Appellant’s second, third, and fourth arguments, which are incorporated herein by reference.  (R p. 62)

Thus, appellant excepts to findings of fact #34, 37, 38, 40, and 41, as the findings are not supported by the evidence or are not proper findings of fact and should be vacated.

II. THE TRIAL COURT’S CONCLUSION THAT THE RESPONDENT MOTHER NEGLECTED THE MINOR CHILD IS NOT SUPPORTED BY SUFFICIENT EVIDENCE OR FINDINGS OF FACT.  RATHER, THE EVIDENCE PRESENTED AND THE COURT’S FINDINGS OF FACT SHOW THAT, WHEN THE RESPONDENT WAS ALLOWED TO CARE FOR AND VISIT THE CHILD, THE RESPONDENT DID SO APPROPRIATELY AND SAFELY.  MOREOVER, THE RESPONDENT’S MENTAL HEALTH HAD STABILIZED, AS HAD HER RELATIONSHIP WITH THE FATHER.  THE PETITIONERS PREVENTED CONTACT BETWEEN THE PARENTS AND CHILD BY CONCEALING THE WHEREABOUTS OF THE CHILD.  THE TRIAL COURT FURTHER ERRED BY CONCLUDING THAT THERE HAD NOT BEEN A CHANGE OF CIRCUMSTANCES WARRANTING A MODIFICATION OF THE CIVIL CUSTODY ORDER.

ASSIGNMENT OF ERROR NO. 2   (R pp. 46-63, 

App. Vol. IV pp. 487-488)

N.C.G.S. 7B-1111(a)(1) allows the termination of parental rights in cases in which “the parent has abused or neglected the juvenile.  The juvenile shall be deemed to be abused or neglected if the court finds the juvenile to be...a neglected juvenile within the meaning of G.S. 7B-101.” N.C.G.S. 7B-1111(a)(1)(2005).  N.C.G.S. 7B-101(15) defines a neglected juvenile as “a juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent...or who lives in an environment injurious to the juvenile’s welfare...”  N.C.G.S. 7B-101(15)(2005).  Moreover, in order to find neglect, there must be some physical, mental, or emotional impairment as a consequence of the failure to provide proper care, supervision, or discipline.  In re Safriet, 112 N.C. App. 747, 436 S.E.2d 898 (additional citations omitted) (1993).  In a termination proceeding, it is not enough to show past neglect.  The trial court must consider changed conditions and determine whether, at the time of the hearing, the prior neglect exists or is likely to recur.  In re Manus, 82 N.C. App. 340, 346 S.E.2d 289 (1986); In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000).

Prior to the termination judgment, S.L.E. was never adjudicated neglected.  Using its own standards, DSS substantiated neglect.  Ultimately, DSS gave the parents the choice of either placing the child with the Petitioners pursuant to a custody order or DSS would file a neglect petition and assume custody of the child.  Certainly, neglect was not found by clear and convincing evidence.  After April of 2002, the parents were never offered services which would lead to reunification nor did a court regularly review the child’s situation or what was in his best interests.  (R pp. 47-50, T pp. 51, 70, 76, 95-96, 98-101)

In October of 2001, after their own investigation, DSS substantiated neglect, because of concerns regarding the mother’s mental stability and fighting between the parents.  At the same time, DSS noted that the child was being taken care of properly.  For example, DSS noted: “[s]ocial Worker assesses Ms. Edwards is clearly nurturing to her baby.” (T p. 53)  The parents cooperated with DSS and received services to the point that the case was closed.  In February of 2002, the mother’s mental health again grew unstable.  The mother was committed, and her mental health stabilized.  During the time that the mother had supervised visits, by all accounts, the visits went well.  Moreover, around the time that she was dealing with her mental health, the mother voluntarily gave temporary custody to the Petitioners.  When the father was caring for the child, DSS noted that the child was cared for properly.  In April of 2002, the father slapped the child.  This is the one instance of abuse or neglect of the child.  Prior to this, DSS noted that it had “no concerns for [R.] until this report came in.” (T pp. 70-71)  Additionally, when this happened, DSS noted that the mother “continues to do well and at the close of the case was having supervised visits with [S.] [L.] at DSS.” (T p. 76)  (R pp. 47-51, T p. 48-77, 85-96, App. vol. II pp. 103-104)

Although the father’s actions should not be minimized, “not every act of negligence on the part of parents constitutes neglect under the law and results in a neglected juvenile.”  In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003).  The child’s doctor saw no other injury than the red marks on the child’s face.  Additionally, the mother was not present during the incident and did not defend the father’s actions.  At that point in time, the mother was following through with her mental health directives and had begun supervised visitation.  (T pp. 71, 74-75)

At the request of DSS, the parents signed a custody order which gave the Petitioners custody of S.L.E.  Throughout the involvement of DSS, the parents were cooperative with DSS.  They took seriously their son’s welfare.  They followed the requests and the directions of DSS.  Far from being neglectful, the actions of the parents were responsible.  Their concern was for the welfare of their child. (R pp. 49-50, T pp. 95-101, App. vol. IV pp. 473-480) 

As to the likelihood of future neglect, the father completed the anger management course DSS wanted him to take.  The evidence showed no further problems with domestic violence.  The mother has been taking her medication and seeing her doctors regularly.  Her psychiatrist believes that the mother’s treatment “is stabilizing her psychiatric illness and that she has the capacity to effectively manage her own affairs and care for her children.”  Despite the court’s cursory listing of frequent visits to the doctor in finding of fact #31 of the termination order, which is a recitation of evidence and not the ultimate finding, all of the evidence and the ultimate finding regarding the status of the mother’s mental health is that it is stable.  (R pp. 58-59, T pp. 99, 101, 103-105, T vol. III p. 382, App. vol. III p. 199)   

In the parties’ custody order, the custodial arrangement was one of “temporary custody.”  However, the order contained no provisions for developing a permanent custodial arrangement.  The order did not include any provisions for visitation.  In fact, other than supervised visits for the mother at DSS during the spring of 2002, the parents and S.L.E. never had a regular, set visitation schedule.  The parents were never provided a way in which they would be able to maintain a relationship with their son. When the father felt that his son was slipping away from him, this fear was justified, because he was.  Infrequent visits at Popeye’s or McDonald’s in the presence of the Petitioners are not enough to maintain a parent/child relationship.  (T pp. 74-75, 92, 94-97, 99-100, 102-104, 106, 150-153, 157-159, 162-170, App. vol. IV pp. 479-480)

The failure to arrange for meaningful visitation impacted visitation when it did take place.  By the time the parties set up visitation through the Visitation Center, the Petitioners and the parents were not talking.  The Petitioners had changed their phone number, so that the parents would not be able to call them.  The child had not seen the parents for months, and the child had been with the Petitioners for over a year.  (R pp. 51-52, 56, T pp. 174-176)

When the visits took place in the summer of 2003, S.L.E. would cry, and it was frustrating for the parents, Petitioners, and the child.  At the same time, the Visitation Center notes reflect a growing familiarity between the child and his parents.  Moreover, the visits were never scheduled regularly.  The visits were on June 7, August 16, September 13, and September 24, 2003.  According to the Visitation Center notes, on June 7, 2003, the parents wanted to schedule another visit in two weeks.  However, the Petitioner “wants to discuss visit.” (App. Vol. II p. 63) The next visit was on August 16.  The parties did not have any professional assistance in dealing with the problems inherent in re-establishing a relationship with a small child.  Instead of conferring with the parents and attempting to set up a potentially successful visitation plan, the Petitioners ended the visitation in September of 2003.  In September of 2003, the Petitioners moved to a new address and never again attempted to provide the parents with the child’s address or phone number.  The Petitioners never again agreed to any visitation between the parents and S.L.E.  (R pp. 51-53, 56, App. vol. II pp. 60-75)

The parents requested visitation through the Visitation Center in January and April of 2004.  The Petitioners refused to allow visitation.  The parents contacted legal aid agencies about custody and visitation, but the agencies could not help them.  The parents contacted DSS.  DSS advised them “that they could go to the courthouse and be considered a charity case.”  What this means or what services DSS was referring to is anybody’s guess.  The parents did not have access to a juvenile file or to legal representation in a juvenile matter.  The parents attempted to meet with the Petitioner’s attorney about custody and visitation just as the Petitioner’s were hiring her to file a termination of parental rights petition.  The parents have limited resources and do not have the knowledge or skill to represent themselves as movants in a legal action.  They should not be found to be withholding love and affection from their son, thereby neglecting him, because they were not able to hire an attorney or not able to figure out how to file and prosecute a motion for custody and visitation.  The parents were attempting to figure out how to get into the legal system.  Surely, the system had not provided the parents with any safeguards or protection of their right to visit S.L.E. and to maintain a relationship with him.  (R pp. 51-54, T pp. 40-41, App. vol. II pp. 192-194, App. vol. IV pp. 481-483) 

Although some of the factual findings in the termination order are slanted so as to suggest that the parents were at fault for failing to aggressively pursue the whereabouts of Petitioners and S.L.E. and/or to file a motion for custody or visitation sooner than they did, the findings reflect the evidence outlined in this argument.  The ultimate findings are that the mother’s mental health has stabilized; the father completed anger management classes, and there is no evidence of current domestic violence; and the parents have a suitable home.  Moreover, the ultimate findings are that the Petitioners changed their phone number and moved twice without telling the parents.  The ultimate findings are that the parents wanted to maintain contact and visitation with S.L.E., and the Petitioners prevented it.  (R pp. 46-63)

In this case, when the whereabouts of the child were concealed and attempts at visitation were denied and thwarted, it is error to conclude that there was any neglect due to a “lack of personal contact, love, affection, communication, gifts, and financial support.”  Moreover, it is error to reward the Petitioners’ conduct or to justify it by reasoning that the child thinks of the Petitioners as his parents now.  (R p. 61)

Additionally, the trial court erred when it concluded that circumstances had not changed and that the civil custody order should not be changed.  (R p. 62) When the civil custody order was entered, the parents knew the whereabouts of the child and were able to maintain some type of relationship with him.  The mother had supervised visits and was continuing her mental health treatment.  Compared to similar cases, this may or may not have led to unsupervised visits and reunification.  By the time the parents’ motion to modify custody was heard, the Petitioners had denied visitation and concealed S.L.E.’s whereabouts from the parents.  For the same reasons that the court erred in finding neglect, the court erred in finding that the parents were not fit and proper parents.  At the very least, the court should have modified the custody order to provide for visitation on a specific, regular basis.  See Kenney v. Kenney, 15 N.C. App. 665, 190 S.E.2d 650 (1972)(parent’s progress related to health and emotional stability constituted a change in circumstances and modification of custody). 
Thus, the trial court erred in concluding that the mother or the father neglected S.L.E. in the past or that the neglect was likely to recur, because such a conclusion was not supported by clear and convincing evidence or by the findings of fact made in the termination order.  The trial court further erred by concluding that the parents were not fit and proper and had failed to show a change in circumstances warranting a modification of the civil custody order.

III.  THE TRIAL COURT’S CONCLUSION THAT RESPONDENT MOTHER WILLFULLY LEFT THE MINOR CHILD IN FOSTER CARE OR PLACEMENT OUTSIDE THE HOME FOR MORE THAN TWELVE MONTHS WITHOUT MAKING REASONABLE PROGRESS TO CORRECT THE CONDITIONS LEADING TO THE REMOVAL OF THE CHILD IS NOT SUPPORTED BY SUFFICIENT EVIDENCE OR FINDINGS OF FACT.  THE EVIDENCE AND FACTUAL FINDINGS SHOW THAT THE MOTHER’S MENTAL HEALTH HAD STABILIZED; THAT THE PARTIES HAD ADDRESSED ANY PROBLEMS WITH DOMESTIC VIOLENCE; AND THAT THE PARENTS’ ACTIONS WERE NOT WILLFUL.  

ASSIGNMENT OF ERROR NO. 3 (R pp. 46-63)

Pursuant to N.C.G.S. 7B-1111(a)(2), the court may terminate  parental rights upon a finding that “the parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.”  N.C.G.S. 7B-1111(a)(2)(2005).

Willfulness means something less than willful abandonment and does not require a showing of fault by the parent.  In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  Willfulness is established when the respondent had the ability to show reasonable progress but was unwilling to make the effort.  In re McMillon, 143 N.C. App. 402, 546 S.E.2d 169 (2001). 

The parents placed S.L.E. in the Petitioners’ custody at the request of DSS.  DSS told the parents that if S.L.E. was not placed in the Petitioners’ custody that DSS would assume custody of the child.  After the custody order was signed, DSS told the Petitioners and the parents that the Petitioners had “complete authority” over the child. (T pp. 104) DSS did not provide for visitation.  The custody order did not provide a right to visit the child.  Ostensibly, the custody was “temporary.”  In reality, custody was permanent.  The parents had no way to change custody or gain visitation without filing a motion in the civil custody case. (T pp. 95-96, 98, 100, App. Vol. IV pp. 479-480)

When the relationship between the Petitioners and the parents became strained, the parents attempted to go through the Visitation Center.  The parents attempted to get help from DSS, legal aid agencies and attorneys.  Even if the parents had been able to hire an attorney, after September of 2003, the parents no longer knew how to serve the Petitioners with a motion, because the Petitioners had moved and left no forwarding address.  Even before September of 2003, Petitioners changed their phone number, so that the parents would not be able to call them. (R pp. 51-53, 56)    

 This is not evidence of willfulness on the part of the parents.  Neither the evidence nor the factual findings support a conclusion that the parents left the child in placement outside of the home willfully.  If willfulness was shown, it was on the part of the Petitioners.  The Petitioners undermined the parents’ attempts to maintain a relationship with S.L.E. by failing to set up and follow a regular visitation schedule and by failing to maintain contact with the parents.  In the end, the Petitioners simply denied visitation.  The Petitioners took advantage of the fact that the parents had no way to force visitation.  In order to gain any type of visitation or change in custody, the parents would have to hire an attorney and file a motion in the civil custody case.   

Moreover, willfulness does not apply to the parents’ failure to correct the conditions concerning DSS.  The concerns of DSS were the mother’s mental health and anger on the part of both parents.  The mother’s mental health stabilized.  As previously noted, the mother’s psychiatrist says that the mother is able to care for her children.  The trial court’s specific, ultimate finding was that “her bipolar illness is in remission.” (R p. 59) Based on the evidence in the DSS notes, the mother always cared for S.L.E. properly and was nurturing.  When the parents received in-home services in 2001, the conclusion was that they learned from it.  No further parenting education was ever recommended.  The father took anger management courses and seems to practice what he learned.  There is no current evidence of violent or inappropriately angry behavior on the part of either parent.  The parents have remained together, are employed, and live in a suitable home. (R pp. 47-51, 57-58, T pp. 48-77, 85-96, T vol. III p. 390, App. vol. III p. 199) 

As is argued in the previous argument, some of the factual findings in the termination order are slanted so as to suggest that the mother’s mental health is an issue and that the father’s anger has been an issue.  However, the specific, ultimate facts are that the parents have corrected all of the conditions leading to the placement of the child outside of the home.  The factual findings do not support a conclusion of a failure to progress or a lack of attention to the issues identified by DSS in 2001 and 2002.  It should be noted that this case does not have a case plan or court reviews against which their progress could be measured.   


Since the parents were able to hire an attorney in May of 2005, they have steadily worked the legal system regarding the various issues they faced.  This began with the filing of their motion to modify custody in May of 2005 and involved setting aside one termination order and defending a second.  The Petitioners would not consider re-introduction of child and parents and visitation.  The parents would only gain visitation by a court order after a hearing.  By these actions alone, the parents’ limited resources and their will have been applied and tested so as to preclude a substantiated conclusion of willfulness. R pp. 53-55, App. vol. I pp. 19-21, 45-49, App. vol. II pp. 92, 192, vol. IV pp. 481-488)       

In this case, the parents did make progress.  They corrected the conditions that were identified by DSS as requiring the child to be placed outside of the home.  They made an effort to get visitation with the child.  The effort to get visitation was thwarted, and, ultimately, visitation was denied.  When the parents were able to hire an attorney, the parents began the legal process to gain visitation and to modify custody, and they have continued these efforts since the filing of their motion to modify custody.  The court erred in concluding otherwise.      

IV.  THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN CONCLUDING THAT TERMINATION OF PARENTAL RIGHTS WAS IN THE BEST INTEREST OF THE MINOR CHILD WHEN THE EVIDENCE AND FINDINGS OF FACT SHOWED THAT THE RESPONDENTS WERE NEVER ALLOWED TO DEVELOP AND MAINTAIN A RELATIONSHIP WITH THE CHILD AND THAT WHEN VISITATION DID OCCUR, IT WAS APPROPRIATE.  FURTHERMORE, RESPONDENTS WERE NEVER GIVEN AN ENFORCEABLE VISITATION SCHEDULE OR THE SAFEGUARDS WHICH WOULD HAVE BEEN PROVIDED BY N.C.G.S. CHAPTER 7B IF A NEGLECT PETITION HAD BEEN FILED AND THE CHILD HAD BEEN ADJUDICATED NEGLECTED.

ASSIGNMENT OF ERROR NO. 4  (R pp. 46-63, 

   App. vol IV pp. 479-480)

After an adjudication that one or more grounds for terminating a parent’s rights exists, the court shall determine whether terminating the parent’s rights is in the juvenile’s best interest. N.C.G.S. 7B-1110(a) (2005).  In making this determination the court shall consider the following: (1) the age of the juvenile; (2) the likelihood of adoption of the juvenile; (3) whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile; (4) the bond between the juvenile and the parent; (5) the quality of the relationship between the juvenile and the proposed adoptive parent...; (6) any relevant consideration.  Id.  The decision as to whether termination of parental rights is in the best interest of the child is a discretionary one.  See In Re Blackburn, 142 N.C.App. 607, 543 S.E.2d. 906 (2001).

In this case, a permanent plan for the minor child never existed.  According to the custody order, custody with Petitioners was supposed to be temporary.  If the permanent plan was temporary custody, the termination of parental rights does not aid the accomplishment of the permanent plan for the child.  (App. vol. IV  pp. 479-480) 

The custody order failed to include any terms for visitation. Similarly, the order did not outline what the parents would have to do in order to regain custody.  Although they did not know it, the entry of the order meant that the parents would have to hire an attorney, file a motion in the civil custody action for visitation and/or custody, and show a change of circumstances for modification of custody.  It also meant that the Petitioners could control the maintenance of a bond between the child and parents and the quality of the relationship between the child and the Petitioners.

After the custody order was entered and DSS concluded its involvement in the case, Petitioners changed their phone number, so that the parents could not call them.  Petitioners moved and left no forwarding address for the parents, so that the parents could not find them.  Petitioners never agreed to a regular visitation schedule or plan which would allow the parents to maintain a relationship with S.L.E.  Under the circumstances, the fact that the child cried at or after visitation is not surprising, as he did not see or talk to his parents on a regular basis.  It is not a sufficient reason to justify terminating visitation and all contact with the parents.  The only evidence presented showed that the parents acted appropriately during visitation.

In this case, the fact that the child has no bond with his parents and considers the Petitioners to be his parents should not be factors supporting a determination that the termination of parental rights is in the best interest of S.L.E.  Rather, the fact that Petitioners willfully created a situation in which there is no parent/child relationship should be the determinative factor.  In cutting off all ties so quickly, the Petitioners were following their own desires and were not acting in the best interest of the child.

Appellant has made these arguments in more detail in her second and third arguments and incorporates those arguments herein by reference. 

Ironically, the court would have been in a better position to determine the best interest of the child if the parents had refused to sign the custody order and forced DSS to file a petition.  At least initially, the parents would have had a plan for reunification.  The parents would have had visitation.  The parents and S.L.E. would have had access to professional help if S.L.E. was having trouble separating from the Petitioners or crying during visitation.  A court would have regularly reviewed the child’s situation in order to assess what permanent plan would be best for the child.  Certainly, if a petition had been filed, the Petitioners would not have been able to change their phone number or move without telling anyone.  They would not have been able to make the decision to deny visitation.  

The Petitioners’ actions should be a relevant consideration under N.C.G.S. 7B-1110.  The fact that the parents have limited resources and were put into a position in which they had to figure out how to get any visitation at all is a relevant consideration.

The Petitioners are attached to S.L.E., and they want to keep him.  However, their actions in regards to the parents show that they do not always act in S.L.E.’s best interest and that their judgment is clouded by the desire to keep S.L.E.  

Based on these factors, the trial court erred and abused its discretion in terminating the Respondents’ parental rights. 

V.  THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION OVER THE CASE, BECAUSE NO SUMMONS WAS EVER ISSUED FOR THE JUVENILE IN ACCORDANCE WITH N.C.G.S. 7B-1106.

MOTION TO AMEND RECORD ASSIGNMENT OF ERROR NO. 5  (R p. 3)

N.C.G.S. 7B-1101 provides the trial court with general jurisdiction over termination of parental rights proceedings.  In re T.B., J.B., C.B., 177 N.C. App. 790, 629 S.E.2d 895 (2006); N.C.G.S. 7B-1101(2005).  However, before the court may act, there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.  In re McKinney, 158 N.C. App. 441, 581 S.E.2d 793 (2003).  Subject matter jurisdiction gives the court the power to decide a case on its merits, inquire into the facts, apply the law, and enter and enforce judgment.  Jones v. Brinson, 238 N.C. 506, 78 S.E.2d 334 (1953)(citations omitted).  Subject matter jurisdiction cannot be conferred by consent or waiver or failure to object at the trial level.  In re T.B., J.B., C.B., 177 N.C. App. at 790, 629 S.E.2d at 896.  Failure to issue a summons deprives the trial court of subject matter jurisdiction.  In re Mitchell, 126 N.C. App. 432, 485 S.E.2d 623 (1997).  All of these legal principles and cases are cited and affirmed in In re C.T. and R.S., No. COA06-923, Filed April 3, 2007. 

Upon the filing of a termination petition, N.C.G.S. 7B-1106(a)(5) mandates the issuance of a summons to the juvenile, “who shall be named” as a respondent.  N.C.G.S. 7B-1106(a)(5)(2001).  Furthermore, N.C.G.S. 7B-1106(a) provides that, if the juvenile has no guardian ad litem, service of the summons shall be in accordance with G.S. 1A-1, Rule 4(j). Id.  Rule 4(j)(2)(a) provides for  service of a summons for a minor by serving the child’s custodian.  See N.C.G.S. 1A-1, Rule 4(j)(2)(a)(2005).  

The summons issued in the case named the parents and only the parents as respondents.  No summons was issued for the child, and no summons for the child was served in accordance with Rule 4(j) of the Rules of Civil Procedure.  The child was not named as a Respondent.  (R p. 3)  Without the issuance of a proper summons for S.L.E., the court had no power to act on the Petitioners’ petition. 

If a court finds at any stage of the proceedings that it lacks jurisdiction over the subject matter of a case, it must dismiss the case for want of jurisdiction.  State v. Linemann, 135 N.C. App. 734, 522 S.E.2d 781 (1999).  A universal principle as old as the law is that the proceedings of a court without jurisdiction of the subject matter are a nullity.  Burgess v. Gibbs, 262 N.C. 462, 137 S.E.2d 806 (1964).

Because the trial court lacked subject matter jurisdiction over the case, the termination order should be vacated.


CONCLUSION

Based on the foregoing, Respondent/Appellant Mother respectfully requests that the trial court’s order terminating her parental rights be reversed and/or vacated and that the case be remanded for a modification of the parties’ civil custody order.
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